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CURRENT TOPICS. 





It is true,as Judge Henry of the Missouri Su- 
preme Court said in his speech before the Mis- 
souri Bar Association at Sweet Springs, that 
the present tendency towards criticism of su- 
preme judges is wrong. Judges are but men, 
however, theoretically elevated from the 
renks of the profession by reason of their 
merits, but practically, in many instances, be- 
cause of faithful party service and a 
readiness to fill the party sponge. They 
do not spare other judges from criti- 
cism, when they differ from them; for the 
same reason, they have no claim of exemption 
from criticism of their own conclusions when it 
is fair,honest and disinterested. ‘‘The passion- 
ate intemperate, vituperative criticism, some- 
times indulged by disappointed suitors, and 
their attorneys, is highly improper,’’ and as 
Judge Henry says, ‘‘will perish by the way- 
side.’’ When counsel have faithfully argued a 
case before the judges, they are too much en- 
wrapped in the supposed logic of their own 
contentions, to fairly argue after decision. 
They have no right to question the conclusion 
of the tribunal whose decision they have sought 
and which has impartially, dispassionately 
and deliberately considered the very argu- 
ments which they advance by way of criticism. 

The lay press editors, as the learned judge 
‘ says of Henry Watterson, however dis- 
tinguished as politicians and journalists, are 
*‘certainly not as competent to pass upon le- 
gal questions as men whose lives have been 
devoted to the study of the law, and who are 
sworn, as judicial officers, faithfully to declare 
it.”’ ‘It is ashame’’, says the judge, ‘‘that 
a paper so extensively read and so influential 
as the Louisville Courier-Journal should criti- 
cise the opinions of the highest judicial tribu- 
nal in the State, in a way calculated to beget 
a spirit of lawlessness among the scum of 
society, such as but a short time since 
brought disgrace upon one of the most 
flourishing cities in the Union.’’ The 
judge here evidently refers to the recent 
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events in Kentucky, ‘‘ where one judge 
was killed and another horsewhipped on ac- 
count of decisions rendered by them respect- 
ively.”’ He takes great pride in the fact that 
‘*no judge has yet been murdered’’ in Mis- 
souri on account of a decision, but regrets 
that ‘‘there is a general murmur against the 
delay in the administration of justice, and 
mutterings of discontent because popular 
clamors have not been heeded.”’ 

It may be true as the judge says, that the 
judge who sits to register the decrees of a 
mob, or is moved or swayed by popular clam- 
or, would be despised, after the subsidence 
of their passion, by the very men to whose 
demands he yielded; but the mob is not to 
be laughed down, and the Cincinnati riot 
shows well what laxity in the administration 
of justice will produce. Judges are to ad- 
minister the law with some deference to the 
necessities of the hour. They cannot let 
stern justice sleep while technicality is al- 
lowed full sway and criminals escape her just 
demands. They are servants of the public, 
and are supposed to promote the public in- 
terest, and for a judge to justify a delay of 
three or four yearsin the punishment of a 
criminal, who is guilty toa moral certainty, 
of the heinous crime of which he is charged, 
is mere contempt for the interests of the 
people which they are chosen to subserve. 
No one can dissent from the words of Chief 
Justice Ryan of Wisconsin, when he says, 
that ‘‘the judge who palters with justice, who 
is swayed by fear, favor, affection or the hope 
of reward, by personal influence or public 
opinion, prostitutes the attribute of God, and 
sells the favor of his Maker as atrociously 
and blasphemously as Judas did,’’ but pro- 
moting the public interest is not of this char- 
acter. 

As said by the same learned judge: ‘On 
the bench lawyers are charged with a higher 
grade of function, little more important than 
their duty at the bar. The bench necessarily 
depends upon the bar. A good bar is essen- 
tial to a good court. The problems of jus- 
tice can rarely be safely solved in solitary 
study. Forensic conflicts give security to the 
judgment of the law. The world sometimes 
scolds at the delays and uncertainties in the 
administration of justice. These are evils 
essential to our civilization, perhaps, to any 


attainable civilization, But summary judg- 
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ment is judicial despotism.’’ And Judge 
Henry adds: ‘‘If, as Judge Ryan said, a 
good bar makes a good court, the reverse 
must be true, and a rash, reckless, ignorant, 
indolent bar, will find its reflex in the court, 
and you should therefore, be careful in your 
censure of the court, lest you abuse your own 
image.’’ 

No one cau take exception to the sentiment 
that no judge who has any self respect, or 
any character to lose, wil] declare to be, what 
he knows is not,the law. No man who has the 
laudable ambition to occupy a seat on the 
bench, and sufficient character to be elevated 
to it by his fellow citizens, will place in jeop- 
ardy his reputation and standing before the 
country, by a willful perversion of the law, 
or the facts of a case. Therefore, the objec- 
tion ‘‘to that snarling, carping, fault-finding 
spirit which does not stop to investigate, but 
is better satisfied to deal in epithets and in- 
vectives’’ is well taken. 

The judge in his peroration said: 


**Legal problems cannot be solved with the accur- 
acy attainable in mathematics, and when two persons, 
judges if you please, differ in their views of the law, 
in a given case, without proof that one is swayed by 
partiality or prejudice, or consideration received for 
his judgment. the man who attributes to him other 
than pure motives, finds in his own heart the instincts 
which lead him to suspect that mercenary considera- 
tions controlled his jndgment. To the influence of 
such men may be ascribed that disregard of law, and 
that lack of respect for courts of justice, which have 
repeatedly culminated in the uprising of mobs, to pun- 
ish whom, they think, the courts have improperly 
discharged. 

Persons accused of crime must be tried by the courts, 
and not by the press; juries, and not mobs, must 
pass upon the question of their guilt, and when they 
have discharged that duty, good citizens will, and 
bad ones should be compelled to acquiesce, and if 
there are grounds for suspicion that improper influen- 
ces reach the jury box, good men should apply them- 
selves to perfect and purify the system. 

Our State motto, Salus populi Suprema lex esto, 
often misunderstood and misapplied, has no applica- 
tion in judicial proceedings, and sanctions no infrac- 
tion of the constitution, either by the courts or by 
legislative bodies, in any conceivable emergency. 
Our safety as a people is to be found in a strict 
adherence to our Federal and State constitution; 
and no matter what is desirable that is unattainable 
under those constitutions, we must patiently wait un- 
til they can be so amended in the mode prescribed, 
that what we need can be procured by legislation in 
harmony with them. There is no higher law for the 
citizen than the constitution of his country and the 
Jaws enacted in harmony with it. And our highest 
duty as citizens, issubmission to the law. There may 
be a higher Jaw than your constitution and municipal 
code, but itis only invoked by fanaticism, and by 
those who aspire to the crown of martyrdom. No 
government can recognize a higher law, than that 
enacted by its legislative power. There is no tribunal 





to expound or administer a higher law, and in ques- 
tions arising under it, therefore, each citizen, must 
of necessity, be his own judge, and to recognize such 
alaw, would be to sanction anarchy. Such of the 
press and public men of this country as desire its 
peace and prosperity, and the permanence of our re- 
publican government, owe a duty to this generation 
and to posterity, to inculeate these important lessons. 
Communism and mobocracy, which have recently 
more than once, seriously threatened the very founda- 
tion of the social system. in several of the largest and 
wealthiest cities in the Union, should receive no en- 
couragement from the public men or press of the 
country, whose duty it is to instruct and lead the 
masses in right paths, rather than to encourage them 
in courses which inevitably lead to destruction. 

While no profession is more conservative than 
yours. no class of citizens has a higher appreciation 
of civil and religious liberty. Lawyers have been 
leaders in all the great contests for civil liberty, in all 
countries, and in all ages. They were found in the 
front ranks of those great spirits, who in the English 
revolutions of 1640 and 1688, extorted from the throne 
a recognition of the principles of civil liberty which 
are embodied in our Federal and’ State constitutions. 
At every stage of the memorable struggle of the Bri- 
tish colonies in America with the British government, 
lawyers were found in the lead, encouraging their 
countrymen in the desperate conflict, and advising 
as to the means of successfully conducting it; and 
whenever the rights of American citizens are imper- 
iled, by the Jawlessness of mobs, the machinations of 
traitors, or the usurpation of power, by those placed 
in authority in the government, may the profession 
as ever be true to the sacred cause of civil liberty, 
maintaining its ancient renown for patriotism and 
heroic devotion to constitutional government. 








COHABITATION AND INTERCOURSE 
AS MARRIAGE RIGHTS. 


The legal conditions under which man and 
woman may lawfully cohabit and have 
legitimate children constitute marriage.1. The 
law not only presumes that husband and wife 
have a common home,? but, oft2n, that a man 
and woman who have a common home are 
husband and wife. If husband and wife do 
live apart their status or legal condition is ab- 
normal.* 

I. Cohabitation is in fact a conjugal right,5 


1Stewart, Mar. & Div. secs. 1, 17. 

2 Firebrace, L.R. 4 P. & D. 63, 67; Hanberry, 29 
Ala. 719, 724; Davis, 30 Ill. 180, 184; Sanderson v. 
Ralston, 20 La. An. 312, 315, 320; Greene. 11 Pick. 
410, 415; Hackettstown v. Mitchell, 28 N. J. L. 516, 
518; Wilborn’s v. Saunders, 5 Cold. 60, 79; Stewart, 
Mar. & Div. secs. 221, 253. 

3 Com. v. Hurley, 14 Gray, 411, 412; Badger, 88 N. 
Y. 546. Asto proof of marriage by cohabitation, see 
Stewart Mar. & Div. sees. 136, 135, 136. 

4 English, 27N. J. Eq. 579, 581; Stewart, Mar. & 
Div. sec. 173. 

5 Anon.. Deane S. 295, 298, 300; Price, 2 Fost. & F. 
263, 264; Barnes vy. Allen, 30 Barb. 663, 668; Westlake, 
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the husband has a right to the wife’s,® and 
the wife to the husband’s company ;’ a hus- 
band’s agreement to pay his wife for living 
with him is without consideration ;* and each 
has the right to enter the family residence,® 
whichever owns it.2° It is not a right, how- 
ever, which in the United States can be spe- 
cifically enforced ;! but if it is intentionally 
infringed for a specified time it is generally, by 
statute as desertion, a cause for divorce,!? and 
soif it is broken up by imprisonment, this is 
in some States a cause for divorce ;!* so if the 
wife, wrongfully leaves her husband, she for- 
feits her right to support,* as by deserting 
her he forfeits his right to her services ;5 so 
if the husband renounces cohabitation alto- 
gether by leaving the State for good, the wife 
becomes to some extent a feme sole.4® If a 
third party interferes with this right by sepa- 
rating one spouse from the other, the wronged 
spouse may sue such party for damages.17 
This right nay be waived by conseni!*—as in 
a deed of separation ;1° it is forfeited by con- 
duct entitling the other party to a divorce,?° 
and perhaps, by other outrageous and inde- 
cent conduct ;?/ and it is suspended during 
divorce proceedings.” 


34 Ohio St. 621, 628; Ximines v. Smith, 39 Tex. 49, 52; 
Stewart, Mar. & Div. sec. 175. 

6 Ximines v. Smith, 89 Tex. 49, 52. 

7 Clark vy. Harlan, 1 Cine. 418, 422. 

8 Robert v. Frisby, 38 Tex. 219, 220. 

9 See Rex v. Gould, 2 East. P. C. 644; Col. Civ. 
Code, sec. 157; Com. v. Hartnett, 3 Gray, 450; 452; 
Snyder v. People, 26 Mich. 106, 108, 110. 

10 See Walker v. Reamy, 36 Pa. St. 410, 414, 416. 
on Baugh, 37 Mich. 59, 62; Stewart, Mar. & Div. sec. 


12 See ‘‘Desertion’’ discussed in Stewart, Mar. & 
Div. sees. 178, 249, 260. 

18 Handy, 124 Mass. 394, 395; see revised laws of 
Ala., Ark., Cal., Colo., Coun., Del., Ga., Lll., Ind., 
Iuwa, Kan., Ky., La.,- Mass., Mich., Minn., Miss., 
Mo., Neb., Nev., N. H., Ohio, Oreg., Pa., Tenn., 
Tex., Va., Vt., Wash., W. Va., Wis., cited Stewart 
Mar. & Div. sec. 288. 

14 Schindel, 12 Md. 294, 314. 

5 Reese v. Waters, 9 Watts, 90, 94. 

16 Gregory v. Pierce, 4 Met. 478,479, cases collected; 
Stewart Mar. & Div. sec. 177. 

17 Barnes vy. Allen, 30 Barb. 668, 668; Westlake, 34 
Ohio St. 621, 628. 

18 Gray, 15 Ala. 779, 734, 785; Benkert, 32 Cal. 467, 
ping Cox, 35 Mich. 461, 466; Stewart Mar. & Div. sec. 


19 Walker, 9 Wall. 743,750, cases cited; Stewart 
Mar. & Div. secs. 182-191. 

2 Grove, 37 Pa. St. 443, 447; Stewart Mar. & Div. 
secs. 175, 257. 

21 See Lyster, 111 Mass. 327; Cornish, 23 N. J. Eq. 
208, 209; Stewart Mar. & Div. sec. 287. 

22 Burns, 60 Ind. 259, 260; Harper, 29 Mo. 301, 303; 
Stewart Mar. & Div. secs, 308, 311, 384, 410. Of course 
divorce destroys it, Stewart Mar. & Div. sec. 435. 





II. Matrimonial cohabitation involves sexual 
intercourse, since the production of children 
is presumedly contemplated by those who 
marry ;2° and from such cohabitation sexual 
intercourse is implied.2* So sexual inter- 
course is a conjugal right. If owing to 
some physicial or psychic defect in one of the 
parties to a marriage the enjoyment of this 
right is permanently impossible, the marriage 
may be avoided.2° But the mere denial of 
this right dses not work a forfeiture of any 
other conjugal right,?” and is not cruelty®* or 
desertion,?® though it may be an indignity,” 
and accompanying an offer to resume cohabi- 
tation, may render such offer of no effect ;*4 
nor does it justify separation.*2 Tae exces- 
sive indulgence in this right by one party to 
the injury of the other’s health ;*° or the in- 
sisting upon it when the other is delicate, weak 
or ill,** or by one who has a venereal di- 
sease,* is cruelty, and justifies separation*® 
or a suit for divorce.*’ This right is waived 
or forfeited with the right of a cohabitation. ** 
Not only have husband and wife thus, the 


2% Discussed in Stewart Mar. & Div. secs. 1, 17, 63, 
103, 104, 178. 

24 Burns, 60 Ind. 259, 260; Harper. 39 Mo. 301, 303; 
Stewart Mar. & Div. secs. 308, 311, 384, 410. 

2 See A.& M.2Add. Ec. R. 382. 2 Eng. Ec. 354, 
856; Forster, 1 Hogg. Consist, 144, 154, 4 Eng. Ec. 
363, 864; D’ Aguilar, 1 Hogg. Ec. 776; Shaw, 17 Conn. 
189, 196, Steele, 1 McAr. 605, 606; Gibbs, 18 Kan. 419, 
422, 424; Fshti, 2 Litt. 538, 341; Southwicks 97 Mass. 
327, 328, 329: Cawles, 112 Mass. 298; Canfield, 34 Mich. 
579; Meloin, 58 N. H.569, 571; Cook, 32 N. J. Eq. 475, 
479; English, 27 N.J. Eq.71, 74, 579; Reid, 21 N.J. Eq. 
831, 332, 333; Cable, 2 Jones Ex. 392, 394; Gordon, 48 
Pa. St. 226, 228; Eshback, 23 Pa. St. 343, 345; Magill, 
8 Pittsb. 25. 

26 ** Impotence’’discussed, Stewart Mar. & Div. secs. 
61, 67. 

2, Poteer v. Barclay, 15 Ala. 487, 439; Cowles, 112 
Mass. 298; Gordon, 48 Pa. St. 226, 228. 

23 Cowles, 112 Mass. 298; Eshbach, 22 Pa. St. 843, 
845; Stewart Mar. & Div. sec. 269. 

29 Southwick, 97 Mass. 327, 329; Stewart Mar. & Div. 
sec, 252. 

30 Cable, 2 Jones Eq. 392, 395; Stewart Mar. & Div. 
sec, 282. 

31 Fgshi, 2 Litt. 338, 341. 

82 Reid, 21 N. J. Eq. 331, 333; Eshbach, 23 Pa. St. 
343, 345. 

33 Melvin, 58 N. H. 569, 571. 

34 Shaw, 17 Conn. 189, 196; English, 29N. J. Eq. 
71, 74, 79. 

35 N. 3 Swa. & T. 234, 259; Canfield, 14 Mich. 579; 
Holtpoffer, 49 Mich. 259, 260; Cook. 32 N. J. Eq. 475, 
477; Long, 2 Hawks, 189, 192; Stewart Mar. & Div. 
sec. 25%. . 

36 Hesler, Wright, 210, 211; Stewart Mar. & Div. 
sec. 259. 

37 **Cruelty’’as a cause for divorce discussed, Stew- 
art Mar. & Div. secs. 26!, 273. 

33 Supra n. 18-23. / 
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right of mutual intercourse, but each has the 
right that the other shall indulge in such in- 
tercourse with no one else, and in case of such 
indulgence the wronged party may obtain a di- 
vorce for adultery,®? or sue the third party for 
criminal conversation,® or if he catches such 
third party in the act kill him and be guilty 
only of manslaughter,*! and, probably, be ac- 
quitt :d even of that. 
Davip STEWART. 

Baltimore, Md. 


39 ‘* Adultery’? as a cause for divorce discussed, 
Stewart Mar. & Div. sees. 241, 248. 

40 Yundt v. Hartranft, 41 Lil. 9, 10. 

4l Rex. v. Kelly, Car. & K. 814; State v. Holme, 54 
Mo. 153, 166; Shufflin v. People, 62 N. Y. 229, 235; 
State v. Harman, 78 N. C. 515, 518; State v. Neville, 6 
Jones, 433; Desty Crim, L. sec. 128 n. i; 2 Bish. Crim. 
L. sec. 638. 





EXHIBITION OF PERSONAL INJURIES 
TO THE JURY. 





The law, relative to the admissibility of ev- 
idence, by the exhibition of personal injuries 
to the jury, for its inspection and examina- 
tion, seems to be changing from the older 
position so long maintained ; and in particu- 
lar there is a growing sentiment that no evi- 
dence is admissible, except it be such as can 
be put in a bill of exceptions, and thus be 
presented to the Supreme Court upon appeal. 
It seems to usin all good reason, that the 
exhibition of personal injuries, as evidence, 
is inadmissible. If there were no such tribu- 
nals as courts of last resort, where litigated 
causes, are reviewed, alone, upon a true 
transcript of all the proceedings of the court 
below, and not otherwise, then the objection 
to be made, we admit would be without foun- 
dation. 

The province of a jury is to ‘draw conclu- 
sions of fact from a variety of circumstances,! 
and the province of courts of last resort is to 
pass upon the actions of lower courts, and to 
determine, in view of the evidence adduced, 
the law in the premises and the ‘‘variety of 
circumstances,’’ whether or not the court be- 
low has rendered a correct judgment. To 
enable our Supreme Courts to determine the 
question as to the correctness and rightful- 
ness of any decision, the same evidence, the 


4 Mulhado v. Brooklyn City R. Co. 30 N. Y. 370. 





same state of facts and the same ‘‘variety of 
circumstances’’ that were before the court 
below, which in any manner aided in the de- 
termination of the judgment appealed from, 
must of necessity, be before the appellate 
court. If all the evidence, and facts, which 
in any manner, as said before, aided in the 
making or forming of the judgment below, be 
not bef»vre the appellate court, its judgment 
can not truly be said to be an sffirmance, or 
reversal of the judgment appealed from. A 
very small circumstance may determine the 
verdict of ajury. It is the straw that breaks 
the camel’s back. 

The cases up >n this subject are conflicting. 
The weight of authority, measured by the 
older cases, admits objects, instruments, and 
the exhibition of personal injuries as evi- 
dence. The trouble that we see before us in 
admitting such as evidence, is, how can such 
be put into a bill of exceptions, and be taken 
by transcript to the Supreme Court. This 
we aim to make the point to our article. 

The statutes of many of the States pro- 
vide that juries may examine the seat of liti- 
gation, it being within the discretion of the 
court. Asa sample the statutes of the State 
of Indiana? provides that ‘‘Whenever, in the 
opinion of the court, it is proper for the jury 
to have a view of the real or personal proper- 
ty which is the subject of litigation, or of the 
place in which any material fact occurred, it 
may order them to be conducted in a body, 
under the charge of a sworn offizer, to the 
place, which shall b2 shown to them by some 
person appointed by the court for that pur- 
pose.”’ 

The case of the Evansville, I. & C. R. Co. 
v. Cochran,? was a proceeding under the stat- 
ute by the railroad company to appropriate 
lands for its right of way. One of the er- 
rors assigned is the overruling of the motion 
for a new trial. Upon that the question as to 
the sufficiency of the evidence was raised. 
Justice Hanna, says, ‘‘Although the bill of 
exceptions states that it contains all the evi- 
dence, yet in a point of fact, it shows it does 
not, for the reason that the jury were, as 
authorized by the statute, sent to examine 
the premises, and there is nothing in the rec- 
ord relative to such examination—that is, in 
regard to the information conveyed to their 


2 Revision 1881, sec. 538. 
310 Ind. 56%. 
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minds by such examination. Evidence is 
that which produces conviction on the mind 
as to the existence of a fact. An ocular ex- 
amination of the premises alleged to have 
been injured might have that effect, as well 
as an oral detail of circumstances.”’ 

This case holds in effect that all the evi- 
dence is not in the record, for the reason, 
that we could not know what impressions, as 
to the facts, were made on the minds of the 
jury by the examination of the place in ques- 
tion. Butin J. M. & I. R. Co. v. Bowen,* 
the case of the Evansville, I. & C. R. Co. v. 
Cochrane was overruled. Both of the cases 
were decided under the section of 
the statute above referred to; the lat- 
ter case holding that the bill of excep- 
tions may contain all the evidence, not- 
withstanding the fact that the jury may have 
viewed the property which is the subject of 
the litigation, or the place in which any ma- 
terial fact occurred, in accordance with the 
section of the code cited. The case of 
Heady v. The Vevey, Mt. Sterling Turnpike 
Co.,° follows the foregoing case and the court 
in passing upon the meaning of the statute 
quotes approvingly from Close v. Samm® as 
follows: ‘‘It seems to us that it was to ena- 
ble the jury, by the view of the premises or 
place, to better understand and comprehend 
the testimony of the witnesses respecting the 
same, and thereby the more intelligently to 
apply the testimony to the issues on the trial 
before them, and not to make them silent 
witnesses in the case, burdened with testimo- 
ny unknown to both parties, and in respect to 
which no opportunity for cross-examination 
or correction of error if any, could be afforded 
either party.’’ This is a reasonable explana- 
tion of the section in question. In view of 
the precedent that one in appeal is entitled to 
all the evidence, we are constrained to say 
that the statute in question is nugatory, and 
that the cases which decide that the examina- 
tion and inspection by the jury is no part of 
the evidence, do so to avoid conflicting stat- 
utes. The court in Close v. Samm, supra, 
goes farther than quoted, and says, that ‘‘If 
they (the jurors) are thus permitted to in- 
clude their personal examination, how could 
a vourt ever properly set aside their verdict 

440 Ind. 545. 


_ $52 Ind. 117. 
6 27 Iowa, 503. 





as being against evidence, or even refuse to 
set it aside without knowing the facts ascer- 
tained by such personal examination by the 
jury? It is a general rule, certainly, if not 
universal, that the jury must base their ver- 
dict upon the evidence delivered to them in 
open court, and they may not take into con- 
sideration facts known to them personally, 
but outside of the evidence produced before 
them in court.’’ After this argument by the 
Iowa court the Indiana court in Heady v. 
The V. Mt. S. Turnpike Co. supra, says: 
‘‘Hence, it results that the impression made 
upon the minds of the jurors does not con- 
stitute a part of the evidence in the cause and 
can not be considered in rendering their ver- 
dict.’’ Why, in the name of reason, allow 
juries to be so situated that an impression 
may be made upon their minds, if the same 
is not to be considered in the forming of their 
verdict. 

Wharton in his work on Evidence says that 
inspection is to be regarded rather as a means 
of dispensing with evidence, than evidence 
itself.7 We cannot agree with the learned 
author in his easy way of disposing of the 
vexed question, or in the effect of his asser- 
tion. If inspection is for anything, it is to 
aid in the formation of some conclusion. If 
this be true, inspection is evidence. In sup- 
port of this we will use the language of au- 
thors and judges, and leave our readers to 
determine. ‘‘The information imparted to the 
court upon which to found its decision is called 
evidence.’’® ‘‘Evidence is that which pro- 
duces conviction on the mind as to the exist- 
ence of a fact.’’® Evidence is ‘‘that which 
brings, or, contributes to bring, the mind to 
a just conviction of truth, or falsehood of the 
fact asserted, or denied.’’2° ‘That which 
tends to prove or disprove any matter in 
question, or to influence the belief respecting 
it. Belief is produced by the consideration 
of something presented to the mind. The 
matter thus presented, in whatever shape it 
may come, and through whatever material 
organ it is derived, is evidence.’ Evidence 


71 Wharton on Evidence, sec. 345. 

8 Reynold’s Theory of the Law, p. 4. 

9 Judge Hanna, in Evansville, I. & C. R. Co. v. 
Cochrane, 10 Ind. 560. 

10 Liv. Works (Ed. 1878) 1. 419. 

ll Prof. Parker’s Lectures on Medical Jurisprudence 
in Dartmouth College. 1 Bouvier’s Law Dictionary, 
54, 


‘ 
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is what demonstrates, makes clear, and as- 
certains to the triers the truth of the facts 
put in issue.’’22 And lastly, Prof. Greenleaf 
says that ‘‘the word evidence, in legal ac- 
ceptation, includes all the means by which 
any alleged matter of fact, the truth of which 
is submitted to investigation, is established 
or disproved.’ Some cases, however, 
readily dispose of the subject by saying that 
because the bill of exceptions states that it 
contains all the evidence, therefore it must 
be so regarded, notwithstanding it appears of 
record that the jury viewed the place where 
the facts occurred.14 

It is stated that in actions to recover dam- 
ages for an injury to the person that the in- 
jured part may be exhibited for the inspection 
of the jury on the trial, and the cases of 
Mulhado v. R. Co.,/ State v. Garrett,1® and 
Wiener v. State’ are universally cited as au- 
thority on this point. The three cases are 
cited by Wharton,?* and in the Cenraat Law 
JOURNAL ;?9 but an examination of the cases 
will not bear out the strong position. In 
Mulhado v. R. Co., the injured arm was ex- 
hibited to the surgeon, in the presence of the 
jury, and the surgeon testified in regard to, 
and described the injury. The injured part 
was not offered for exhibition to the jury. 
State v. Garrett was one of murder. The 
defendant said that her hand was burnt in 
trying to rescue the deceased person from the 
flames of the fire. The defendant was sus- 
picioned and at the coroner’s inquest she was 
compelled to unwrap her hand and exhibit it 
to the coroner, and the hand was found to be 
uninjured. She was arrested and placed on 
trial for murder. The State offered as evi- 
dence these facts, and what witnesses saw at 
the coroner’s inquest, in regard to the hand. 
The defendant objected to the evidence. 
The Supreme Court held that it was proper 
for witnesses to testify as to what they saw, 
although the action before the coroner was 
not correct. In State v. Wieners, a murder 


12 Swift’s Evidence, p. 1, Ch. 1; McNally’s Ev. p. 1; 
Chamberlain’s Best on Ev. sec. 11. 

18 1 Greenleaf on Ev. sec. 1; Mills on Circumstantial 
Evy. 2; 1 Stark on Ev. 10; 1 Phil. on Ev. 1. 

14J. M. & I. R. Co. v. Bowen, 40 Ind. 545. 

1530 N. Y. 370. 

1671 N.C. 8. 

17 66 Mo. 138. 

11 1 Wharton on Ev. sec. 346. 

19 15 Cent. L. J., 226. 





case, the bones of the deceased were pro- 
duced to show the attitudes and relative po- 
sitions of the parties when the shot was fired. 
This case is the only one of the three wherein 
the parts were offered as evidence, and yet it 
does not support the position for which it is 
cited. 

In Stephenson v. State,2° the defendant 
was indicted for engaging in the occupation 
of selling goods upon the day commonly 
called Sunday. The indictment charged that 
the defendant was over the age of fourteen. 
It was held that the age of the accused must 
be proven by sworn testimony, and that the 
court or jury could not determine this fact for 
themselves from the personal appearance of 
the accused.24_ In this case the judge made 
a statement that the defendant had the ap- 
pearance of one over fourteen years cf age, 
‘tAgain if it were sufficient,’’ says the court, 
‘“‘that the judge when trying the cause, should 
be satisfied by the personal appearance of the 
defendant that his age brought him within the 
penalty of the statute, and that his certificate 
of such conviction, would avail in this court, 
it would follow that the same appearance 
would equally justify a jury when trying a 
cause, to reach the same result, and yet we 
know of no method by which we could receive 
information as to the reasonableness of the 
impression made upon their minds by their 
observation of the personal appearance of 
the defendant.’’ If the reverse be law, then 
it would be proper ina larceny case to in- 
struct the jury that they might find the ma- 
terial fact of value frum seeing the article, or 
in a case of passing counterfeit money, that 
the money was counterfeit, or genuine from 
seeing it in court. This is in effect telling 
the jury that they may find material facts 


20 28 Ind. 272. 

2\ Shinger v. State, 53 Ind. 251; Robinius v. State, 
63 Ind. 285. In State v. Arnold, 13 Ired. Law, 184, 
decided in 1851, the question was whether the boy, 
was over the age of fourteen. The court held that the 
onus was upon the prisoner to prove that he was un- 
der the age of fourteen, and as there was no proof on 
that point it could only be judged of by inspection. 
But this certainly is not correct, for it is well estab-- 
lished that the burden of proof in criminal cases is 
upon the State to establish all the condltions of guilt. 
See People v. Garbutt, 7 Am. L. Reg. (N. 8S.) 554. 
There is no such thing in the law as a separation of 
the ingredients of the offense, so as to leave a part to 
be established by the prosecution, while as to the 
rest the defendant takes upon himself the burden of 
proving a negative. 
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from their own individual knowledge without 
being subjected to cross-examination. On 
the trial of one charged with larceny it is er- 
ror to allow the jury to inspect the animal 
alleged to have been stolen to solve the ques- 
tion of identity or ownership. In Smith v. 

tate,2? the defendant was indicted for hog- 
stegling. The evidence seems to have been 
about equally divided in regard to the true 
ownership of the hog, there being quite as 
much evidence to establish ownership in 
Smith, the defendant, as in Houston, the al- 
leged owner. During the progress of the 
trial, on the suggestion of the district attor- 
ney, the jury was taken in charge of an offi- 
cer to ‘‘see and examine the sow as part of 
the testimony in the cause.’’ On the return 
of the jury into court, none of them appear 
t> have been examine], as to what they saw. 
**H ow they performed this office; what facts 
they discovered ; what conclusion they arriv- 
ed at; and how far the personal knowledge of 
the fact in issue then acquired, if any, in- 
fluenced their verdict are not written in re- 
cord,’’ says the court, ‘‘and must necessarily 
be something wholly unknown in the trial of 
this case, both in the court below and in this 
court, as the sow was not brought into court, 
nor sent up here with the transcript of the 
record.”’ 

Ina prosecution for bastardy, the child, 
with the paternity of which the defendant was 
charged, was present in court and the attor- 
ney for the State, produced the child, hold- 
ing it up before the jury, offering it for in- 
spection of the jury, as evidence to prove 


that the child favored the defendant, to 
which the defendant objected. The 
court overruled the objection, and _ re- 


marking that as the child had been in the 
presence of the jury all the time during the 
trial, they could not be prevented from look. 
ing at it, and told the jury that when they 
came to consider the case they must look only 
to the oral testimony, and not the resem- 
blance or non-resem lance of the child <o the 
defendant. The Supreme Court says that 
this withdrawal of the improper evidence 
from the jury must be held to have cured the 
the error in its adm‘ssion.?* 

In Risk v. State®* the prosecution gave the 


22 42 Texas 444. 
% Reitz v. State, 33 Ind. 187. 
24 19 Ind. 152. 


bastard childin evidence, so that the jury 
might compare it with the defendant, who 
was present. This was done without objec- 
tion, and the court below instructed the jury 
that if they discovered a resemblance between 
the child and the defendant, they might take 
it as a circumstance tending to prove its pa- 
ternity. ‘*We doubt’ says the court, ‘‘the 
right to introduce the child in evidence. We 
have seen no authority on the point. lt would 
be an uncertain rule of evidence. It would 
involve the necessity of giving the alleged 
father in evidence.’’ 

And in issues of adultery it is said that the 
. child may be introduced as evidence, to show 
family resemblance, and for the purpose of 
connecting a child witha putative father. 
Stumm v. Hummel” is cited in support of the 
proposition. In this case the instruction of 
the court below was as follows: ‘If you be- 
lieve that the child of plaintiffs wife, shown 
to you during the trial, resembles defendant, 
and your judgment and experience teaches 
you that there is any thing reliable in this ap- 
pearance that would be safe for you to form 
an opinion on, you may consider it in corro- 
borating the evidence of Mrs. Stumm.’’ The 
question as to the right to offer the child in 
evidence does not seem to have been raised in 
this case. The objection to the construction 
was that it did not confine the consideration 
of the jury to “family resemblance,’’ and 
Justice Beck says, in reply, that ‘‘certainly 
nothing else could have been understood by 
the jury.”’ Let this construction of the in- 
struction be true, and to enable the jury to 
pass upon the family resemblance, it will re- 
quire more than the exhibition of the child 
and imputed father and will make necessary 
the examination of the family relatives. In 
State v. Danforth?* the question as to the ad- 
missibility of the child in evidence cam> 


25 39 Lowa 487. Decided in 1874. 

26 48 Iowa 43, S. C. 30 Am. Rep. 387. Decided 1878. 
Butin 1880 Chief Justice Adams, in State v. Smith, 
54 Ia. 104 (Ss. Cc. 37 Am. Rep. 192) allowed a child two 
years old to be produced as evidence. Some cases, 
hower, hold that in issues of bastardy that the jury 
may judge of likeness which the child bears to its im- 
puted father, by inspection. See State v. Woodruff, 
57 N. C. 89; State v. Britt, 78 N. C. 439. Itis not ad- 
missible on questions of legtimacy, to prove likeness 
by witnesses. See Eddy v. Gray, 4 Allen, 435; Jones 
v. Jones, 45 Md. 144; Keniston v. Rowe, 16 Me. 38. 
Also, inadmissible to resort in such issues to the in- 





spection of pictures. See Boers v. Jackman, 103 Mass. 
1913. 
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squarely in question, and it was held by the 
court that the resemblance of infants to the 
father is too indistinct and uncertain to be al- 
lowed as evidence.?’ 

Jacobs v. Davis** is a case in damages, de- 
cided.in 1871. Davis, Jacobs, and one Hal- 
loway uwned swamp land lying adjacent to 
one another. By a sealed instrument, signed 
by all, Davis and Halloway agreed to let 
Jacobs cut a draining ditch ‘“‘through their 
respective lands’’ and Jacobs in consideration 
of this permission, entered into certain coven- 
ants. On the breach of one of the covenants 
by Jacobs, Davis brought suit in damages, 
and as a part of the case offered evidence 


tending to prove that fence-rails and shingles 


on his premises had been injured and render- 
ed comparatively worthless ; and the defend- 
ant to rebut this evidence and to prove that 
the rails and shingles were not injured, intro- 
duced a witness who testified that he had 
made a careful examination of the rails and 
shingles in question, and did not think that 
they were injured, except to the extent of 
natural decay. The same witness testified 
that he had selected from the rails and 
shingles, fair samples and that he had them 
ready to be produced. The defendant offer- 
ed said rails and shingles in evidence and to 
the introduction of which the plaintiff object- 
ed. The objection was sustained by the 
court, and appealed from by the defendant. 
Justice Grayson in passing upon the appeal 
said ‘‘It did not come within the rule which 
requires written and printed instruments and 
inscriptions to be produced as the best evi- 
dence. The rails and shingles alleged to 
have been injured by water, could not under 
any rule of evidence,have been received as tes- 
timony to prove or disprove the fact cf ,injury 
to them. That could only be done by wit- 
nesses, who had examined them.’’ 

The qualities of a Jack for foal-getting can 
not be judged by inspection, but may be 
proved by reputation.”9. 

A well considered case is Clark v. Robin- 
son® decided in 1844, by Justice Marshall. 
This case related to the condition of a slave; 
and the defendant offered the slave as evi- 


7 Risk v. State, 19 Ind. 152; Keniston v. Rowe, 16 
Me. 38. 

28 34 Md. 204. 
_ 2 McMillan v. Davis, 66 N. C. 539, decided 1871. 

395 B. Monroe 55, decided 1844. 





dence, to which objections were made and 
sustained. The defendant asks for damages, 
and it is contended that the evidence offered 
is the best and that the jury should inspect. 
‘This principle’’ says the justice, ‘‘may have 
prevailed to some extent in the ancient juris- 
prudence of England, when the jury was 
brought from the actual vicinage cf the tran- 
saction which they were to try, and in many 
cases affecting the reality were sent out to 
have a view of the premises. ® a ad 
Formerly the jury acted mainly upon their 
own knowledge, now they act as judges or 
triers of the fact upon the testimony of 
others, delivered openly, subject not only to 
cross-examination and animadversion during 
the trial, but to the penalties of perjury af- 
terwards. * * * It is better that they 
should determine the fact upon the testimony 
of others delivered under all the guards and 
sanctions which the law can impose and sub- 
ject to all the scrutiny, which the parties and 
the jury themselves can exercise, than that 
the jury should decide according to the secret 
results of their own observations.’’ There 
are many very respectable cases that hold that 
all clothing of the parties concerned and all 
materials in any way forming part of the res 
gestae, from which inferences of guilt and in- 
nonence may be drawn, are proper to be pro- 
duced at the trial for the inspection of the 
jury. M. W. Hopkins. 
Danville, Ind. 


31 McDonel v. State 90 Ind. 320. Commonwealth v. 
Brown, 121 Mass. 69; People v. Gongales, 35 N. Y. 
49; Gardiner v. People, 6 Parker C. C. 155; State vy. 
Mordecai, 68 N.C. 207; State v. Graham, 74 N. C. 
646; Wynne v. State, 56 Ga. 113; Labeau v. People, 
34 N. Y. 223; Lewis v.Hartly, 7 C. & B. 405, Common- 
wealth v. Williams, 2 Cush, 582; Commonwealth v. 
Britton. 5 Cush, 427; Mortonv, Fairbanks, 11 Pick. 
368; Martin v. State, 16 Ohio, 363; Commonwealth vy. 
Burke, 12 Allen, 182. 








EQUITY — INJUNCTION — APPEAL FROM 
DECREE—SUSPENSION IMPROPER. 





RIEHLE v. HEULINGS. 


New Jersey Court of Chancery. 


An ex parte order suspending the operation of a de- 
cree necessary to the enjoyment of complainant’s 
property, pending an appeal therefrom, is improper. 





Motion to vacate order staying operation of 
fina] decree pending appeal. On affidavits. 
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S. K. Robbins for complainant. F. Voorhees, for 
defendant. 

The CHANCELLOR ‘delivered the opinion of the 
court. 

The controversy between the parties was as to 
the complainant’s right to use a passage-way 
over the defendant’s lot, which adjoins hers. 
There was a final decree establishing her right, as 
claimed, and requiring the defendant to open the 
way (he had obstructed it) and to permit her to 
use it. From the decree the defendant appealed, 
and he obtained an ez parte order staying the ope- 
ration of the decree pending the appeal. The 
complainant now moves, on notice, to vacate that 
order. The defendant insists that having appealed 
within ten days from the filing of the decree, he 
has a right to have the operation of the decree 
stayed pending the appeal. It was said in 
Schenck v. Conover, 2 Beas. 31, that in the exer- 
cise of the discretion of the court, on applications 
under the rule (which, in terms, refers to stay of 
process), if the court sees that if the decree 
should be reversed the party cannot be set right 
again, there is a strong reason for a stay of execu- 
tion; but if, on the other hand, a stay of execution 
is unnecessary to protect the rights of the appel- 
lant under the appeal, and must operate prejudi- 
cially to the complainant, the court ought not to 
interfere. It was said by LordEldon in Monkhouse 
v. Corporation of Bedford, 17 Ves. 380. 382, that the 
execution of the decree would not be stayed in 
chancery, on appeal, unless the court saw that if it 
should turn out to be wrong the party could not 
be set right again, and Lord Justice Sir W. Page 
Wood, in Walford v. Walford, L. R. 3 Ch. 812, 
said the correct course is to stay proceedings pend- 
ing an appeal only when the proceedings would 
cause irreparable injury to the appellant, and he 
adds that mere inconvenience and annoyance are 
not enough to take away from a successful party 
the benefit of his decree. See also, Van Walken- 
burgh v. Rahway Bank, 4 Hal. Ch. 725; Jewett v. 
Dringer, 2 Stew. Eq. 199; Central R. R. Cov. 
Standard Oil Co., 6 Stew. Eq. 372, and Harring- 
ton v. Harrington, L. R. 3 Ch. 564. The justice 
of giving to the successful party the benefit of his 
decree pending an appeal, is especially manifest 
where the subject of the controversy is the right 
to an easement. In this case the complainant's 
right to aneasement, necessary for the enjoyment 
of her property, has been established, and it ap- 
pears that no injury will be done to the defend- 
ant’s premises by the use of the way over them 
pending the appeal. There is no valid reason for 
denying to the complainant the full benefit of her 
decree pending the appeal. The order staying 
the operation of the decree will therefore be va- 
cated, with costs, and she will be permitted to 
have the full benefit of her lawful right to enjoy 
the way, notwithstanding the appeal. 


NorTe.—After bond given, a pending appeal or writ 
of error ordinarily stays or suspends all proceedings 
in the lower court, Thornton vy. Mahoney, 24 Cal. 569; 





| Murphy v. Merritt, 63 N. C. 502; Gale v. Butler, 35 


Vt. 449; Turner v. Scott, 5 Rand. 332; Lewis v. St. 
Louis R. Co., 59 Mo. 495; Kimbrough v. Mitchell, 1 
Head, 539; Corrarrubias v. Supervisors, 52 Cal. 622; 
De Figaniere v. Young, 2 Robt. (N. Y.) 670; Goddard 
v. Ordway, 94 U. S. 672; Wade v. American Coloniz- 
ation Soc., 4 Sm. & Marsh. 670; Archer v. Hart, 5 Fla. 
234; Freeman v. Ewell, 1 J.J. Marsh, 193; Douglass 
v. Manistee Judge, 42 Mich. 495; Douglass v. Haber- 
stro, 62 How. Pr. 29. 

An appeal, itself, does not stay proceedings on the 
order appealed from, Chegary v. Scofield, 1 Hal. Ch. 
525; Peer v. Cookerow, 1 McUart. 361, 665; Allen v. 
Hopper, 4 Zab. 514; Garrow v. Carpenter, 4 Stew. & 
Port. 336; Orchard v. Hughes, 1 Wail. 73; but wheth- 
er the order or decree shall be enforced or not, not- 
withstanding the appeal, rests in the discretion of the 
chancellor, to whom application to carry it out should 
be made, 2 Dan. Ch. Pr. *1467-*1471; Waldo v. Caley, 
16 Ves. 218; Macnaghten v. Boehm, 1 J. & W. 48; 
Wood v. Milner, Id. 6836; Green vy. Winter, 1 Johns. 
Ch. 77; Ringgold’s Case, 1 Bland, 15; 2 Joyce on Inj. 
1819 (Part III. sec. 17); see Penrice v. Wallis, 37 Miss. 
172; Hewatt v. Nolan, L. R. (4 Irish Eq.) 405; Rowley 
v. Adams, 9 Beav. 348; Potter v. Gibbons, (N. J. Ch.) 
2N.J.L. J. 47. 

Nor does a petition or order of the court for a-re- 
hearing, ofitself, stop proceedings under the decree, 
unless the court specifically so directs, Vose v. Trus- 
tees, 2 Woods, 647. 

In the following instances, a stay of proceedings, 
pending an appeal, was refused; where the holder of 
a policy of insurance had recoveredfrom the compa- 
ny, and the money was ordered to be paid into court 
pending an appeal by the defendants, and the court 
of appeal in chancery reversed the decree and dis- 
missed the bill, whereupen the plaintiff appealed to 
the house of lords; and the court of appeal in chan- 
cery refused to order the money to be retained in 
court, pending plaintiff’s appeal, Atherton v. British 
Assn. Co., L. R. (5 Ch. App.) 720; where D recovered 
judgment against N, from which N appealed; but be- 
fore the appeal could be prosecuted, the clerk’s office, 
including the record of D’s judgment, was destroyed 
by fire, and therefore the appeal was not proceeded 
with, the court would not stay an action of debt by 
D, on his judgment, Newcomb v. Drummond, 4 
Leigh 57; see Nill v. Camparet, 16 Ind. 107; 
where a decree for the foreclosure of a railroad 
mortgage had been made, and an appeal there- 
from taken to the United States Supreme Court, was 
still pending, which that court refused to dimiss, but 
vacated the supersedeas, Farmers Loan and Trust Co. 
v. Central R. R.4 Dill. 533; where the appellant pro- 
cured an order allowing him to prosecute his appeal 
in forma pauperis, Leach v. Jones, 86 N. C. 404;where 
one year’s imprisonment in the state prison was cause 
for divorce, and the defendant had been imprisoned 
for more than a year, although a writ of error, on 
which his judgment and sentence might be reversed, 
was still pending, Cone v. Cone, 58 N. H. 152; where 
defendants had been enjoined from building a railroad 
and, after they had appealed therefrom, and had ob- 
tained an order staying all proceedings by the plain- 
tiff, proceeded with the construction of their road, 
and plaintiff had obtained an order which required the 
defendants to show cause, on two days’ notice, why 
they should not be attached for contempt for violating 
the injunction, which order the general term had set 
aside because discretionary, and not the usual course 
of proceeding, an appeal from the general term’s or- 
der was dismissed because discretionary, and not ap- 
pealable, although the plaintiff’s right to enforce the 
injunction, pending the appeal therefrom, was con- 
ceded, Sixth Ave. R. R. v. Gilbert R. R. 71 N. Y. 430; 
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where, after an injunction prohibiting the defendant 
from obstructing a public road had been granted, the 
county commissioners authorized the road tobe shut 
up. The defendant, who was the owner of the land 
over which the road ran, without obtaining a dissolu- 
tion of the injunction, shut it up, and was ordered to 
restore the road, and for non-compliance, was at- 
tached, and ordered to be fined and to remove his ob- 
structions. From this order he appealed, anda mo- 
tion to dismiss the appeal was refused, Williamson v. 
Carman, 1 Gill & Johns. 184; where the district court 
granted aninjunction restraining a trespasser from 
mining, from which he appealed, gave bond, and con- 
tinued his trespasses, for which plaintiff asked an at 

tachment for contempt, and it was refused, on the 
ground that the appeal superseded the injunction. A 
mandamus was allowed, to compel the district judge 
to issue the attachment, Merced Mining Co. v. Fre- 
mont, 7 Cal. 130; where ar injunction to restrain asale 
of land on execution was denied, and plaintiff there- 
upon appealed and filed a suwpersedeas bond, notwith- 
standing which, the sheriff proceeded with] the sale, 
Troupe v. Eade, 42 Lowa 552; where the parties had 
been partners in business, and after dissolution, com- 
plainant, alleging that defendant was sellingthis share 
of the firm’s goods and excluding him from the store, 
obtained an injunction, from which defendant ap- 
pealed, and then continued selling as before, where- 
upon he was attached by order of the judge who had 
granted the injunction, Matthews v. Chase, 41 Ind. 
356. JOHN H. STEWART. 

. 





TAX SALES—ASSESSMENT— LEGAL RE- 
QUIREMENTS — EFFECT OF WANT OF 
COMPLIANCE. 





STATE EX REL. HARVEY v. COOK. 





Supreme Court of Missouri, June, 1884. 

1. The failure of the assessor to verify the assessor’s 
book by this affidavit as prescribed by statute will 
render the proceedings void, and defeat the collection 
of taxes based upon such assessment. 

2. The failure of the court clerk to furnish the as- 
sessor the book for the former year, and the failure 
of the assessor to make out a new assessment of land, 
etc., will defeat the collection of taxes. 


Appeal from Andrew Circuit Court. 

SHERWOOD, J., delivered the opinion of the 
court. 

Action brought in 1878 for taxes due on certain 
land for the years 1873 and 1874, sec. 61, 2 Wag. 
Stat., 1170 provides that: The assessor shall make 
out and return to the county court on or before 
the 20th day of January in every year, a fair copy 
of the assessor’s book verified by his affidavit an- 
nexed thereto in the following words, etc., etc. 
This section so far as quoted shows in plain and 
unambiguous language, that there is but one book 
authorized by this section, and further on the sec- 
‘tion shows that the book to be made out by the 

- assessor is to contain lists of both real and per- 
sonal property. This section was not obeyed in 
the present case. The assessor, when making out 
his book for the year 1873, made out two instead 





of one. That relating to personal property was 
verified as required by law, except that the words 
“foregoing books’? were used in the affidavit 
annexed thereto, but there was no affidavit an- 
nexed to the book which contained the land list, 
and of course, there was no verification of that list 
or that book. Sec. 38,chap. 118, Wag. Stat. ed. 
1878 reads: The clerk of the county court shall 
deliver to the assessor on or before the first day 
of Aug. 1871, and 1872, and every two years 
thereafter, the assessor’s book of the last assess- 
ment of real estate, and the assessor, sO soon as 
he shall have completed his assessment and made 
his assessor's book return the same, ete. This 
section, though so explicit, did not meet with 
compliance, for there was no land assessment or 
book for the year 1874 made or returned to the 
clerk as required by that section. True, the law 
provides that where an assessment of land is 
made, it shall stand good for two years and that 
the assessment of the second year shall be based 
upon that of the first, but still an assessment, 
though based on the former one, has to be made 
out in a new book and the old one returned to the 
clerk of the county court. The law knows but 
one assessor’s book, which contains both the real 
and personal property, and of this book 
section 61 supra requires that the assessor made 
out and return to the county court a fair copy 
every year and sec. 65 of the same chapter requires 
the clerk of the county court to make a fair copy 
of the assessors book authenticated by the seal of 
the court and deliver the same to the collector. 
And if the list for 1873 was not verified as 
required by law as already seen there could not be 
any valid basis on which to make out either an 
assessors book, or an assessment at least so far as 
land was concerned for the year 1874. Treating 
of proceedings of the nature now being discussed, 
an eminent jurist and author remarks: “of the 
necessity of an assessment no question can be 
made. Taxes by valuation cannot be apportioned 
without it. Moreover, it is the first step in the 
proceedings against individual subjects of taxa- 
tion and it is the foundation of all which follow 
it. Without an assessment they have no support 
and are nullities. It is, therefore, not only indis- 
pensable, but in making it the provisions of the 
statute must be observed with particularity. If 
this were not compulsory, if the officers were to 
be at liberty to disregard important provisions of 
the statute in thisinitiatory step the chief protec- 
tion which the law has intended for individuals in 
tax cases would be removed.’’ Cooley on Tax, 
260. And when discussing the necessity of the 
authentication of the work of the assessor the 
same author remarks: ‘The result of the action 
of the assessor is embodied in an assessment roll or 
list. The statutes provide how this shall be au- 
thenticated ani compliance with their provisions 
is expected. The methods are different in the 
different States and are sometimes changed in the 
same state. But the rule of law is clear Ib. 289. 
In another work on taxation when speaking of au- 
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thentication of documents relating to taxation 
language of similar purport is employed, Black 
on Tax. Tit. p. p. 112, 113, 348 and 349. In John- 
son v. Elwood 53 N. Y, 435, it was held that where 
the assessment roll lacked verification by the affi- 
davit of the assessor this defect would render void 
the tax deed. In another case where the 
law required the roll to be signed and a 
certificate to be attached the signing of 
the certificate was held not to dispense with the 
signing of the roll and if that was not signed no 
proceedings could be taken upon it, Sibby v.Smith, 
2 Mich. 486. Similar rulings have occurred in 
reference to affidavits of assessors to their assess- 
ment roll; in the State of Wisconsin and that such 
affidavits in compliance with the statute in every 
particular were matters of substance and not of 
mere form, and that a failure to comply with the 
statute in this regard was fatal to all subsequent 
proceedings, Marsh v. Supervisors, 42 Wis. 502; 
Plumer v. Supervisors, 46 Wis. 163. And in the 
town of Warrensburg ex. rel., Culbern v. Miller, 
77 Mo. 56, where the town charter required that 
the assessor return to the council his tax book and 
that acopy of this so faras concerned the de- 
linquent taxes should be made out and delivered 
to the collector, and this was not done, but the 
original assessors; book was by resolution of the 
council delivered to the collector in lieu and stead 
thereof, the whole proceedings were held invalid 
and that the collector could not take shelter un- 
der them. Tested by the rules announced in the 
authorities cited, the tax proceeding in the case 
at bar must be held for nought, the assessment 
roll of 1873, because not verified as required by 
law, and the assessmeut of 1874 as invalid for two 
reasons; the first because it had no basis whereon 
to rest to-wit: a legal assessment in 1873, and se- 
cond, because the assessor made out no beok em- 
bracing a land assessment for the year 1874, as re- 
quired by sec. 61 supra. In respect to the ques- 
tion of whether the suit of the former collector 
abated upon expiration of his term of office, it 
suffices to say that it is too late to raise the ques- 
tion here, after an appearance to the action as 
revived in the court below. And in regard tothe 
sale in the probate court of the land now sought 
to be taxed, such a sale could not defeat any right 
which the State had against the land for taxes ac- 
cruing prior to such sale. For the reason afore- 
said the judgment should be reversed and the 
cause remanded. All concur, Hough C. J. ab- 
sent. 


‘ 


NotTe.—The failure of officers to perform their du- 
ties under statutes for the assessment and collection 
of the revenue, has been a fruitful source of litiga- 
tion, and has seriously embarassed the collection of 
the public revenue. In looking over the cases report- 
ed, we conclude that the courts have lent a willing 
ear to technicalities and trumped up excuses to re- 
lieve the obstinate non-tax-payer from the conse- 
quences of his delinquency, thereby encouraging the 
non-payment of taxes. And the legislatures have ex- 
hausted their ingenuity in devising ways and means 





to compel all to pay their just proportion of taxes, by 
simplifying the revenue laws, and declaring against 
the effect of mere technicalities. Instead of hindering 
the collection of taxes by listening to any subterfuge, 
it would seem to be the duty of the courts to sustain 
any measure, not unconstitutional, which tends to 
secure the collection of the public revenues, that the 
burthens of the government may fall equally upon 
those who enjoy its blessings. In view of the general 
importance of this subject the following observations 
are submitted: In McCready v. Sexton, 29 Iowa, p. 
889, per Cole, Ch. J., itis said tvat there are certain 
essentials to the exercise of taxing power, called jur- 
isdictional facts, viz.: The listing is necessary in or- 
der to describe and identify the property; the assess- 
ing, in order to ascertain its value; the levy, in order 
to fix the proportion or rate of tax; the tax warrant 
(tax book) in order to authorize some person to re- 
ceive the taxes and sell in default; and the sale, in 
order to contract the property to one who will pay 
the taxes due uponit. These are essential and juris- 
dictional, while every other provision may be regard- 
ed as directory in the exercise of the taxing power. 
In the principal case, the objection taken to the pro- 
ceedings for the collection of the taxes sued for was 
that the assessor’s book was not verified by the afli- 
davit of the assessor as required by law. Whether 
this objection is founded in fact or not, may be se- 
riously questioned as will be seen hereafter. By the 
law then in force the assessor was required to make a 
complete list of all the taxable property in his 
county, tobe called the ‘‘assessor’s book,’’ Laws 
1872, p. sec. 47. Each tractof land and town lot 
to be valued separately, Id. sec. 54. The assessor’s 
book must contain three columns for values; the first 
to contain the total assessed valuation of personal 
property assessed to each individual, and the assessed 
valuation of each tract of land or town lot listed, sec. 
67. The clerk of the county court extended the taxes 
upon a copy of the assessor’s book which was called a 
**‘tax book.’’ Id. sec. 66. From the foregoing ex- 
tracts from the law the importance of the assessor’s 
book is clear and manifest. It is the basis upon which 
the taxes are apportioned. The equal apportionment 
of taxes depends upon a just and equal valuation of 
property, and to secure such equality the law requires 
the assessor to verify the copy of his assessor’s book 
returned to the county court, by his affidavit annexed 
thereto in the form prescribed by the law, viz.: ‘‘that 
he has made diligent effort to ascertain all the taxable 
property being or situate in the county on Ist day of 
August last past, (in the county of which he is assess- 
or); that so far as he has been able to ascertain the same, 
itis correctly set forth in the foregoing book, in the 
manner and the value thereof stated therein, according 
to the mode required by law.’’ Id. see 62. The courts 
have generally held that a verification of the assessor’s 
book as required by law, is essential to a valid assess- 
ment, Cooley on Tax. 289; Blackw. Tax. Tit. 113, 349. 
In Van Renselear v. Witbeck, 7 N. Y. 517, it was held 
that the verification of the assessor’s roll, by his affida- 
vit in compliance with the statute is necessary to give 
jurisdiction to the board of supervisions to impose the 
tax. Butin Parish v. Golden, 35 N. Y. 462, where 
there was a defective certificate, the opinion was ex- 
pressed that the duty of verifying the assessment 
should be regarded as directory rathér than jurisdic- 
tional, and the certificate might be amended or sup- 
plied. Butin Johnson v. Elwood, 53N. Y. 481, the 
case of Van Renselear v. Witneck, supra, was reaff- 
irmed, and the omission of the verification of the as- 
sessor’s roll was held to defeat the tax, and render all 
subsequent proceedings void. In Morrill v. Taylor, 








152 , 


THE CENTRAL LAW JOURNAL. 








Neb. 236, it was held that the verification of the as- 
sessment by the affidavit of the assessor as prescribed 
by statute is a jurisdictional fact, esssential to a valid 
assessment and the want of such affidavit was not 
cured or curable by a statute which provides that irre- 
gularities in making the assessment, and in making 
returns thereof, etc., shal] not invalidate the sale, etc. 
In Marsh v. Board of Supervisors 42 Wis. 502, it was 
said: ‘‘It is’apparent that the failure of an assessor 
to annexjhis affidavit, and return it with the assess- 
ment roll, is infdisregard of a material provision of 
the statute, and’ defeats a material safeguard provided 
for the integrity of the assessment.’” And again, 
**An assessment; not verified by the statutory affidavit 
of the assessor can not be otherwise verified, (the 
affidavit cannotjbe supplied, 32 Wis. 394) is not with- 
in the statute, and is valid for no purpose.’’ Jarvis 
v. Silliman, ‘21 Wis. 599; see also 37 Wis. 244; 42 Wis- 
832, 502, 517, 527; 48 Wis, 48; 9 Minn. 212; 30 Mich. 24 
Scheibert v.!Kaehler, effja/ 49 Wis. 291; Plumer v. Su- 
pervisors, 46 Wis. 163, 177; Marshall v. Benson, 48 
Wis. 558: Tierney v. Union Lum., Co., 47 Wis. 248; 
Schettler v. City of Fort .Howard, 43 Wis. 48; 25 
Cal. 300; 31 Cal. 182; 4 Watts 851; 4 W. and S. 183; 26 
Penn. St. 432; 8 Penn.’St. 169; 56 Penn 374; 42 Mo. -62. 
The affidavit:which has been held as essential to a 
valid assessment is no part of the assessment itself, 
but is simply the means by which the correctness of 
the assessor’s book is verified. The sovereign power 
which may exact and enforce revenue from the citizen 
or property, may prescribe the means by which it may 
be obtained, and it may dispensed with a compliance 
by its officers with any rule or regulation prescribed by 
law, which is not jurisdictional or fundamental. No 
doubt legislature could have dispensed with the afli- 
davit in question and authorized the assessor’s book 
to have been ,returned under the assessor’s oath of 
office, but it could not have dispensed with the as- 
sessment or “with its essential fairness and equality 
based upon some uniform rule. The same law which 
requires the{verification of the assessor’s book by the 
assessor’s affidavit, provides, (Secs, 53 and 242) that, 
*‘no irregularity in the assessment roll, nor omission 
from the same, nor mere irregularity of any kind shall 
invalidate the assessment or proceedings, etc.’’ As 
this curative statute was not referred to, it probably 
escaped the attention of the learned judge who deliv- 
ered the opinion in the principal case. This curative 
statute may not dispense wholly with the affidavit, for 
a statute which cures irregularities will not cure a 
defect of jurisdiction, 47 Penn. St.13; 27 Iowa, 356; 9 
Minn. 212; 25 Wis. 490; 6 Neb. 236, but it would cer- 
tainly cure any irregularity, or informality in the as- 
sessment, assessor’s book, or in the affidavit of veri- 
fication annexed thereto. In the case at bar the as- 
sessor made out two books, one of lands and the other 
of personal property, whereas but one book was au- 
thorized by the statute. This is certainly a mere ir- 
regularity, for what difference does it make to any 
taxpayer whether the real and personal property as 
assessed shall all be set out in one book or in two, so 
that all the property is fairly assessed? And upon re- 
turning the assessment in two books instead of one, 
atthe end ofthe second book which contained the 
personal property the assessor subscribed to the statu- 
tory affidavit, varying its language only so that it,read 
**foregoing books’’ instead of ‘‘foregoing book,’’ 
thus making the verification apply to and verify the 
whole assessment of all the property in the county as 
contained in said two hooks. This was a substantial 
compliance with the law, and the end in view was ac- 
complished, viz., a verified assessment of all the tax- 
able property in the county. The other objection to the 





proceeding was that the assessor did not make out a 
new assessor’s book of real estate for the year 1874, 
by transcribing it from the assessor’s book of 
1878. It was not the duty of the assessor to 
Te-assess the real estate for the year 1884, 
but the assessment of 1873, held good for that year. 
Now, what difference did it make to any tax payer 
whether the assessor transcribed his land from the 
book of 1878 to a new one for 1874 or not, so that the 
true assessment was made the basis of his taxes? It 
could make no difference to him whatever. This 
omission then was merely an irregularity and was 
cured by the statute. See Marshall v. Benson, 48 
Wis. 558. In Townsand vy. Wilson, 9 Penn. St. 270, a 
failure of the assessor to sign his roll was held to be 
cured by such a statute. And in State ex. rel. John 
Halpin v. David Powers, et.al., 68 Mo. 820, it is stated 
by Judge Hough, in the way of a suggestion or dicta, 
that a failure to assess real estate annually as required 
by Laws 1877, 377, sec. 8, is cured by section 53 of the 
revenue laws of 1872. H. §. K. 





MUTUAL BENEFIT ASSOCIATION — GOOD 
STANDING—FAILURE TO PAY ASSESS- 
MENT—NOTICE—SUSPENSION. 





KARCHER vy. SUPREME LODGE, KNIGHTS OF 
HONOR. 
Supreme Judicial Court of Massachusetts, 
June 28, 1884. 

1. A member of the order of Knights of Honor, 
who has been suspended by his lodge for non- payment 
of an assessment, is not ‘‘in good standing,’’ within 
the meaning of his benefit certificate: and ifhe dies 
while so suspended, his beneficiary is not entitled to 
the payment of the benefit. 

2. A printed notice of an assessment, which gives a 
member the information that such assessment has 
been called, is not invalidated as to the information, 
by reason of a defect in the form of the notice. 

8. The suspension of a member, by a tribunal se- 
lected and acting under the laws of the order, if not 
appealed from within the order as its laws allow, can- 
not be collaterally attacked in the civil courts. 


F. Hutchinson, for plaintiff; Geo. A. Torrey, J. 
Haskell Butler, James O. Pierce, for defendant. 

The plaintiff sued the defendant, in the Superior 
Court of Suffolk county, upon a benefit certificate 
issued June 19, 1877; by the authority of defend- 
ant, a corporation of Kentucky, to George W. 
Karcher. The certificate provided for the pay- 
ment of two thousand dollars, ‘‘as a benefit, upon 
due notice of his death and the surrender of this 
certificate, to such person or persons as he may, 
by will or by entry on the record book of this 
lodge or on the face of this certificate, direct the 
same to be paid, provided he is in good standing 
when he dies.’’ The plaintiff, Theresa Karcher, 
was named on the face of the certificate as the 
beneficiary. The defendant is a charitable order, 
conducting a widows’ and orphans’ benefit fund 
on the mutual assessment plan. Golden Rule 
Lodge No. 206, of Boston, Mass., which admitted 
Karcher as a member, was a subordinate lodge 0° 
the order. 
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Karcher was on December 10, 1878, suspended 
by Golden Rule Lodge, ‘‘in usual form, for the 
non-payment of an assessment. It was claimed 
that he was then sick, and had been reported to 
Golden Rule Lodge as sick; and that he remained 
physically disabled until May 9, 1879, when he 
died of pulmonary consumption. 

The constitution prescribed by the defendant 
for subordinate lodges contained this provision. 
“Any member considering that injustice has been 
done him by the decision of this lodge, may, with- 
in one month after such decision, make a written 
appeal to the Supreme or Grand Lodge, if in ses- 
sion, or to the Supreme or Grand Dictator during 
arecess, stating his reasons therefor.’’ No ap- 
peal was thus taken by Karcher. 

Plaintiff claimed that the subordinate lodge was 
bound to pay Karcher sick benefits, and to keep 
him in good standing during his illiness. She 
further claimed that the notice of the assessment 
which by the law of the order, was required to be 
‘sunder the seal of the lodge,”’ was invalid because 
the notice bore only a printed fac-simile of the 
seal of Golden Rule Lodge. No evidence was of- 
fered of any fraudulent acts on the part of the 
defendant or of Golden Rule Lodge. 

The trial court refused plaintiff’s offers of proof 
on the points above named, holding that the ques- 
tion of good standing was not affected thereby; 
and directed a verdict for the defendant; and 
plaintiff appealed. 

FIELD, J., delivered the opinion of the court: 

Assuming that an action can be maintained 
against the defendant corporation for a breach of 
the contract contained in the certificate issued by 
Golden Rule Lodge, that certificate, promised that 
two thousand dollars shall be paid ‘‘upon due no- 
tice of his (George W. Karchers’s) death and the 
surrender of this certificate to such person or per- 
sons as he may by will or entry on record book of 
lodge, or on the face of this certificate, direct, the 
same to be paid, provided he isin good standing 
when he dies.’’ George W. Karcher was not in 
good standing when he died, having before that 
time been suspended by Golden Rule Lodge, and 
the order suspending him remaining unrevoked 
and unreversed at the time of his death. He had 
had notice of the proceedings and had not 
appealed therefrom to the supreme lodge, as he 
had the right to do. The plaintiff objects that 
this notice was invalid, because it contained only 
a printed fac-simile of the seal of the lodge, and 
the constitution of the defendant required that it 
be under the seal of the lodge. The provisions of 
the constitution are not fully set out, and we are 
therefore unable to determine whether by the 
constitution the presence of the seal is made any- 
thing more than a matter of form, or whether by 
the true construction of the constitution a printed 
fac-simile of the seal is not what was intended. 
There is no evidence that Karcher was misled 
by the notice, or that it was not in all respects 
as effectual in giving him information as if it 
had contained an actual impression of th 





seal of the lodge. Sofar as appears this defect 
in the notice, if it was a defect, was immaterial. 
The plaintiff also offers to prove that although 
Karcher did not pay the assessment for the non- 
payment of which he was suspended, he was ill 
at the time, and was not therefore liable to sus- 
pension for non-payment of the assessment be- 
cause the lodge was bound to keep him in good 
standing during hisillness. Noevidence of fraud- 
ulent acts on the part of the defendant or of Gol- 
den Rule Lodge was offered. As the constitution 
and by-laws of the defendant or of Golden Rule 
Lodge are not fully set out we cannot construe 
them, but it appears uhat George W. Karcher was 
a member of the Golden Rule Lodge and was “sus- 
pended in usual form.”’ and it must be assumed 
that this was'done according to the rules of the 
lodge, and that as a member he was subject to 
these rules. The evidence offered amounts to 
this, that Golden Rule Lodge, in good faith and in 
the manner prescribed by its rules, suspended 
Karcher for a cause, which unexplained warren- 
ted suspension, but for which his illness was a 
justification. It was his duty to exhaust the rem- 
edies provided by the society of which he was a 
member before appealing to the courts. Cham- 
berlain v. Lincoln 129 Mass. 70. 

He was suspended by the tribunal which he had 
chosen to determine the question according to 
rules to which he assented in beeoming a member, 
and he received notice of the proceedings. The 
action of this tribunal according to its rules on 
a question which it had authority to decide, hon- 
esily taken after the requisite notice to him can- 
not be collaterally reviewed in this suit on the 
ground that facts existed which if brought to the 
notice of that tribunal would have warranted or 
required a different decision. Grosvenor v. United 
Society of Believers, 118 Mass. 78. Dolan v. 
Court Good Samaritan. 128 Mass. 437. 

Judgment on the verdict. 


NoTE.—1. The question of ‘‘good standing,’’ un- 
der a certificate in one of these Benefit associations, 
is illustrated in the case of McMurry vs. Knights of 
Honor, 18 Cent. L. J. 372, where it was held that fail- 
ure to pay assessments and dues resulted in loss of 
‘*good standing ;’’ such payment being deemed essen- 
tial to the successful operation of the Widow’s and 
Orphans’ Benefit Fund of the order. This is the 
clearest case on the subject, though the same ruling 
in substance had previously been made in Madeira v. 
Mut. Ben. Soc., 16 Fed. Rep. 749, Benev. Soc. v. Bald- 
win, 86 Ill. 479, and Zeigler v. Mut. Aid and Ben. 
Asso., 1 MeGloin (La.) 284. 

2. In MeMurry v. Knights of Honor, Supra, it was 
thought that a formal suspension was not essential 
to the loss of ‘‘good standing.’’ In the principal case, 
there was a formal suspension, which was beld to be 
conclusive and sufficient evidence of the loss of 
*‘good standing.’’ Where the evidence of suspension 
has not been made clear and unequivocal, the courts 
have been sometimes inclined to sustain the right of 
the beneficiary; Mills v. Rebstock, 29 Minn. 380, Sup. 
Lodge v. Johnson, 78 Ind. 110. 

8. On the subject of the form of notice of the as- 
sessment, the decision in the principal case is em- 
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phatic. The notice is deemed sufficient because it 
gave the member actual information; defects of form, 
if any, were therefore immaterial. [t has been held 
that actual notice must be given where the laws of 
the society so provide: Bates v. Mut. Ben. Asso. 51 
Mich. 587; Gellatly v. Mut. Ben. Soc. 27 Minn. 215; 
Wachtel v. Benev. Soc. 84 N. Y. 28. And as to dues, 
the notice must not demand the payment of a greater 
sum than those laws require; Endowment Asso. v. 
Essender, 59 Mo. 463. 

4. The by-laws and rules of these Benefit Associa- 
tions are ‘‘a law unto the members;’’ Red Men v. 
Murbach, 18 Mo. 91; Red Men v. Schmidt, 57 Mo. 98; 
Soram y. Benev. Asso. 4 Penn. St. 519; Ben. Soc. v. 
McVey, 92 Penn. St. 510; Knights Golden Rule v. 
Ainsworth, 71 Ala. 486; 17 Cent. L. J. 413; and the 
tribunals offered within the society, by its rules, 
must be appealed to for redress of grievances, or the 
party will be repelled from the courts. Lafond v. 
Deems, 81 N. Y. 507; Robinson v. Yates City Lodge, 
86 Ill. 598; Harrington v. Benev. Asso. (Geo.) 27 Alb. 
L. J. 438. 





DAMAGES— VINDICTIVE— SURVIVAL OF 
RIGHT. 





SHEIK v. HOBSON. 





Supreme Court of Iowa, June 11, 1884. 
Vindictive damages are awarded, not as compensa- 
tion, but as punishment. Therefore, whatever right 
may exist for their recovery, does not survive against 
the representatives of the wrong-doer. 


Appeal from Clayton Circuit Court. 

Aciion for damages on account of slanderous 
words spoken of plaintiff by defendant's intestate. 
There was a verdict and judgment for plaintiff for 
$1,000. Plaintiff appeals. 

J. W. Rogers & Son, for appellant; Murdock & 
Larkin, Ainsworth & Waterman, Noble & Updegroff, 
and Cyrus Wellington, for appellee. 

REED, J., delivered the opinion of the court: 

The action was originally brought against Henry 
Rush, but during its pendency he died, and de- 
fendant, Hobson, administrator of his estate, was 
substituted as defendant. The alleged slanderous 
words imputed to plaintiff a want cf chastity. 
They are alleged to have been spoken in the pres- 
ence of plaintiff’s husband, and were to the effect 
that Rush had had sexual intercourse with 
plaintiff. 

At the trial plaintiff asked the court to give the 
following instructions: ‘*(1) If you find that the 
defendant, Henry Rush, did publish in substance 
the words alleged in petition as the grounds of the 
action, and that said publication was made 
maliciously and wantonly, you are instructed 
that you may give exemplary damages. (2) 
You are instructed that if you find from the 
evidence that the slanderous words were publish - 
ed, and that the same was dictated or accompani- 
ed by malice, oppression, or gross negligence, you 
can give exemplary damages in your verdict.’’ 
The court refused to give these instructions, but 





told the jury that ‘‘damages on account of malici- 
ously speaking the words, or, in other words, ex- 
emplary damages, are not to be given.”’ Error is 
assigned by plaintiff on the giving of this 
instruction, and the refusal to give those 
asked. The question raised by the assign- 
ment is whether exemplary or _ punitory 
damages may be awarded against the per- 
sonal representative of a deceased wrong-doer. 
There is no doubt but, at common law, the remedy 
for an injury such as plaintiff complains of de- 
termines upon the death of the wrong-doer. 1 
Chit. Pl.89. But underour statute (Code § 2525) 
all causes of action survive, ‘‘and may be brought, 
notwithstanding the death of the person entitled 
or Jiable to the same.’’ Plaintiff’s position is 
that, under this section, the right is preserved to 
her to have damages of this character assessed on 
account of the wrongful and malicious act by 
which she has suffered, notwithstanding the death 
of the one who committed the act. But we think 
the position is not sound. It cannot be said, inany 
case,—unless the right is created by statute,—that 
the person who suffers from the wrongful or ma- 
licious acts of another, has the right to have Vin- 
dictive damages assessed against the wrong-doer. 
Such damages are awarded as a punishment of 
the man who has wickedly or wantonly violated 
the rights of another, rather than for the com- 
pensation of the one who suffers from his wrong- 
ful act. Itis teue, they are awarded to the one 
who has been made to suffer, but not as a matter 
of right; for, while he is entitled, under the law, 
to such sum as will fully compensate him for the 
injury he has sustained,the question whether puni- 
tory damages shall be assessed, and the amount 
of the assessment, is left to the discretion of the 
jury. Plaintiff had a right of action, on account 
of the slanderous words spoken by Rush, for such 
sum as would compensate her for the injury. 
This was her cause of action, and this is what was 
presented to her by the statute at his death. But 
she had no personal interest in the question of his 
punishment. So far as he was concerned, the 
punitory powers of the law ceased when he died. 
To allow exemplary damages now, would be to 
punizh his legal and personal representatives for 
his wrongful act; but the civil law never inflicts 
vicarious punishment. Our holding as to the ob- 
ject of assessing exemplary damages in any case 
is abundantly sustained by the authorities, both 
in this State and elsewhere. We content our- 
selves, however, with citing the following cases 
in this State: Hendrickson v. Kingsbury, 21 Iowa, 
379; Garland v. Wholeham, 26 Iowa, 185; Ward 
v. Ward, 41 Iowa, 686. 

We think, therefore, that the holding of ‘the 
circuit court was correct, and the judgment is af- 
firmed. 
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1. ACTION--SHERIFF’S SALE—UNPAID BID-SUIT BY 

CREDITOR. 

The plaintiff in an execution cannot maintain an ac- 
tion against a bidder at a sheriff’s sale, to recover 
the amount of his unpaid bid. The sheriff only 
can maintain such action. Burbank v. Dodd, S. 
C. Oreg. 6 W. CU. Rep. 338. 


2. ASSIGNMENT—ALIMONY. 
Alimony allowed to a woman judicially separated 
from her husband is not assignable. Re Robinson, 
Eng. Ct. App. July 12, 1884; 16 Chic. L. N. 384. 


38. BOND—CONSTABLE—BREACH. 

It is a breach of a constable’s official bond for which 
his sureties are responsible if, by virtue of his of- 
fice, he levies upon goods of B an execution di- 
rected against goods of A; and although the exe- 
cution is directed only to the sheriff, and not to 
apy constable. Turner v. Sisson, S. J. C. Mass. 
May 9, 1884; 17 Rep. 145. 


4. BoND—FOR CosTs—COMPROMISING OFFENSE. 

A bond executed by the prosecutor to pay the costs 
of a criminal action, the matter being then com- 
promised by entering a nol. pros. and the accused 
paying the prosecutor a sum of money, is against 
public policy and void. Commissioners etc. v 
March, 8. C. N. C. 17 Rep. 151. 


5. CHATTEL MORTGAGE— LIVE STOCK — INCREASE 

THEREOF. 

A mortgage upon live stock does not create a lien 
on the increase thereof, as against innocent third 
parties, beyond the periods requisite for the suit- 
able nurture of such increase. Darling v. Wilson, 
S.C. N. H. Reporter’s Advance Sheets. 


6. COMMON CARRIER, CONTRACT AGAINST ‘‘NEGLI- 

GENCE,’’—Loss ‘‘BY THIEVES OR ROBBERS.’’ 

An exception against loss ‘‘by thieves or robbers’’ 
is valid, unless the theft be invited or made easy 
through some negligence of the ship. Such an ex- 
ception serves only to relieve the ship from her 
liability as guarantor against theft, and from that 
extreme care which naturally accompanies such a 
guaranty. She is still bound to use all customary 
and reasonable vigilance against theft, according 
to the nature of the articles and the temptations 
and facilities for stealing them. The Saratoga, 
U.S. Dv. C.S8.D.N. Y., June 1884, 20 Fed. Rep. 
869. 

7. CONFLICT OF LAawS—LEX LOCI CONTRACTUS. 

A mortgage void where made on account of the re- 

cording statutes is not void in a state where n> 





such laws exist. Lathe v. Schopp; 8. C. N. H. 
Reporter’s Advance Sheets. 


8. CONSTITUTIONAL LAW—IMPRISONMENT FOR DEBT 

—FRAUD. 

The constitutional provision forbidding ‘‘imprison- 
ment for debt except in cases of fraud’’ does not 
prohibit the arrest of a defendant for fraudulent-. 
ly disposing of his property with intent to defraud 
his creditor under a judgment in an action for 
tort. Hx parte Bergman, S. C. Nev. July 1, 1884; 
8 W. C. Rep. 394. 


9. CONTRACT—FRAUD—WAIVER. 

A contract induced by fraud is not void, but void- 
able, merely at the option of the party affected or 
prejudiced thereby; and when the party adopts 
the contract induced by fraud, the discovery of a 
new incident of the fraud does not revive the right 
to repudiate. Walton v. Simpson, Can. H. Ct. C. 
P. Div. June 30, 1884, 


10. CONTRACT — INDEPENDENT STIPULATIONS —— 

HUSBAND & WIFE—SEPARATION. 

A covenant on separation to pay an annuity to a 
trustee for wife’s support, and her covenant not 
to molest him are independent covenants and 
breach of the latter covenant is no defence for his 
breach of the covenanttopay the annuity. Tear- 
on v. The Earl of Aylesford, Eng. H. Ct. Q. B. 
Div. Mar. 29, 1884, 50L. T. N. S. 662. 


11. CONTRACT TO SELL LAND—RESTRAINT OF Pow- 

ER OF ALIENATION. 

A contract of a land-owner with an agent, whereby 
the latter is given the exclusive right to sell the 
land for a period of 60 days, is notin restraint of 
the power of alienation. Fairchild v. Rogers, S$. 
C. Minn. July, 1884, 20N. W. Rep. 191. 


12. CONTRACT—TO SUSPEND PROSECUTION. 

A promissory note, given to secure the restoration 
of stolen property, is void if a part of its consid- 
eration is an agreement not to search the house of 
the thief for the property before the next day, 
pending negotiations for a settlement of the mat- 
ter. Merrill v. Carr, 8. C. N. H., Reporter’s 
Advance Sheets. 


18. CONVEYANCE OF PROPERTY DOES NOT Pass IN- 

SURANCE. 

A policy of insurance being a personal contract, a 
conveyance of the thing insured does not operate 
as an assignment or transfer of the policy. Lahiff 
v. Ins. Co. 8. C. N. Reporter’s Advance Sheets. 


14. CORPORATIONS—DUTY OF DIRECTORS TO KEEP 

PROPERTY INSURED. 

A declaration charging the directors of a corpora- 
tion with negligence in not keéping its property 
sufficiently insured, whereby it suffered loss from 
the destruction of the property by fire, will be 
held bad on demurrer, unless sufficient facts are 
alleged to show that it was the duty of the direc- 
tors to keep it insured. Charleston, etc. Co. 0. 
Dunsmore,S. C. N. H. Reporter’s Advance Sheets. 


15. CORPORATION — STOCKHOLDER’S LIABILITY — 

DECEIT OF DIRECTORS. 

A stockholder who purchases his stock by false rep- 
resentations of the directors has power to cancel 
his subseription, and he is not liable to a creditor 
of the company in a judgment recovered on a debt 
contracted after such subscription and before its 
cancellation. Wheeler v. Wilson, Can. H. Ct. 
C. P. Div. June 30, 1884, 
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16. CRIMINAL LAW—SALE OF LIQUORS—DRUGGISTS. 
A statute authorizing pharmacists lawfully regis- 
tered to keep spirituous liquors for compounding 
their medicines, does not authorize them to sell 
such liquors to others to be compounded with 
medicines. State v. Brown, 8. C. N. H. Report- 
er’s Advance Sheets. 


17. DAMAGES—EVIDENCE—LIBEL. 

In an action on the case, for a libel charging that 
the plaintiff is a thief, evidence that the plaintiff 
had a wife and child is competent on the question 
of damages. Barnes v. Campbcll, S.C. N. H. 
Reporter’s Advance Sheets. 


18. DECEIT—REPRESENTATIONS OF Fact AFFECT- 

ING VALUE. 

The vendee may rely upon the representations of 
the vendor as to any extrinsic fact affecting the 
value of the property sold, and if he does so rely, 
and the representations are fraudulently made to 
induce him to buy, he may maintain an action for 
the deceit. Bradbury v. Haines, S.C. N. H. Re- 
porter’s Advance Sheets. 


19. DivORCE — EXTREME CRUELTY — NEGLECT TO 

SUPPORT, 

Single instances of neglect by one having the means 
to provide his wife with the necessaries of life; or 
to furnish her with medical assistance, unaccom- 
panied by circumstances showing danger or 
reasonable apprehension of danger to her life or 
health, do not, as matter of law, constitute ex- 
treme cruelty as a cause of divorce. Jamess v. 
Jumess, 8. C. N. H.; Reporter’s Advance Sheets. 


20. DIVORCE — PRACTICE — RESTITUTION OF ALI- 
MONY. 
On good cause being shown, a writ of restitution 
may be awarded for alimony that has been granted 
in a suit foradivorce. Mullin v. Mullin, 8. C. N. 
H. Reporter’s Advance Sheets. 


21. EQUITY—PRACTICE—BILL OF INTERPLEADER— 

WHEN LIEs. 

Such a bill may be maintained to determine conflict- 
ing claims against a county for one half of a fine to 
which 4 person is entitled who makes complaint, 
and institutes and carries on a prosecution, for a 
violation of the liquor law. Webster v. Hail, 8. 
Cc. N. H. Reporter’s Advance Sheets. 


22. ESTOPPEL—ADMISSION OF GENUINENESS. 

One whose signature has been forged is not bound 
by his admission of its genuineness unless another 
has,to his injury acted on that admission. Garrott 
v. Ratliff; Garrott v. Williams, Ky. Ct. App., 
June 16, 1884; 6 Ky. L. Rep. 72. 


23. ESTOPPEL—FOREIGN JUDGMENTS. 

A judgment rendered in another State. and valid by 
the laws of such State, is not valid in this State, 
unless it would have been valid if rendered in this 
State. Wilbur v. Abbott, 8. C. N. H. Reporter’s 
Advance Sheets. 


24. EVIDENCE—(OMPETENCY—CONDUCT OF PLAIN- 

TIFF. 

The plaintiff being charged with feigning an injury, 
her conduct indicative of pain at a time when she 
supposed no one was observing her is competent 
evidence on the question of the genuineness of her 
suffering. Chamberlain v. Ossipee, 8.C. N. H. 
Reporters Advance Sheets. 


25. EVIDENCE—LIBEL—MALICE. 
In an action for libel, evidence that the defendants 
fused to publish a card expressing a belief in the 
plaintiff’s innocence of the charge, except as an 





advertisement, is competent when the intent in 
the publication of the libellous article is put in 
issue. Barnes v. Campbell, 8S. C. N. H. Repor- 
ter’s Advance Sheets. 


26. EVIDENCE—RELEVANCY—DUE CARE. 

One charged with carelessnessin having driven in 
the darkness without alantern may show his ef- 
forts to procure alantern. Chamberlain v. Ossi- 
pee, S.C. N. H. Reporter’s Advance Sheets. 


27. EVIDENCE—TESTIMONY OF HUSBAND AGAINST 

WIFE. 

A husband is not competent as a witness against his 
wife, even where his testimony is sought as against 
himself as well. Stephenson v. Cook, S. C. Lowa, 
July 1884, 20 N. W. Rep. 182. 


28. LEVY ON PROPERTY OF CORPORATION FOR FIRM 

DEBTS. 

Where the same persons compose a firm, and a cor- 
poration,the property of the corporaton is subject 
to execution issued upon a judgment against the 
firm. Wrought Iron Range Co. v. Brooker, Tex. 
Ct. App. Austin Term 1884; 3 Tex. L. Rep. 279. 


29. EXTRADITION — EMBEZZLEMENT — FORGERY BY 

FALsE ENTRIES. 

False entries made in the usual books of account, 
or memoranda on slips directing such entries by 
others, made by an officer or employee of a bank 
for the purpose of concealing his embezzlements, 
do not constitute forgery, as defined and recog- 
nized by the courts of England; and where a per- 
son is held for extradition to England for forgery 
on such proofs only of acts committed in England, 
he should be discharged on habeas corpus. In re 
Extradition of Tully, U.S.C. C. 8. D. N. Y. 
June 1884, 20 Fed. Rep. 812. 


30. FEDERAL COURT—A’ QUESTION DECIDED NOT 

AMENABLE TO REVIEW IN STATE COURT. 

A party having submitted to the jurisdiction ofa 
Federal court, and taken a ruling upon a question 
presented by him, is not afterwards in a position 
to ask of the State superior court a decision in 
conflict with such ruling. Ryan v. Mathews, S. 
C. Iowa, June 1884, 20 N. W. Rep. 174. 


31. FORGERY—WHAT CONSTITUTES. 

Checks or drafts drawn by an agent, and signed 
with the name of the principal, and by the agent, 
**per procuration,’’ are not forgeries, whether 
the agent has or has not authority to draw them, 
since in either case they are nothing different from 
what they purport to be. Jn re Tully, U. S. C. 
Cc. 8. D. N. Y. June 1884, 20 Fed. Rep. 812. 


32. INJUNCTION—TRESPASS. 

An injunction cannot issue upon a petition showing 
merely that defendant is threatening to sell, with- 
out any right or authority, plaintiff’s land. Such 
act would be a mere trespass which equitywill not 
restrain unless it is shown that irreparable injury 
is threatened also. Barker v. Warren, Ky. Ct. 
App. June 6, 1884; 6 Ky. L. Rep. &. 


33. INSOLVENCY—DISCHARGE—PROMISSORY NOTE— 

ASSIGNMENT. 

A promissory note made in this State, payable to a 
citizen thereof, and assigned without indorsement 
to a resident of another State, is discharged by the 
discharge of the maker in insolvency, after the 
assignment of such note,and before the same was 
indorsed by the payee. Thomas v.Crow,S. C.Cal. 
July 28, 1884; 3 W. C. Rep. 436. 
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34. INSURANCE—FIRE—LOSS OF INTEREST. 

When a man has insured property and ceases to be 
the owner or have any interest in it, although it 
may be burned during the life of the policy, he 
can not recover anything, for the very obvious 
reason that he has nothing to recover. Druman 
v. London, U.S.C. C., D. Minn. 17 W. Ins. Rev. 
482. 


35. INSURANCE —- FIRE —- WAIVER —- PROVISION 

AGAINST ALIENATION. 

The mere act of an insurance agent, in writing, wit- 
nessing, and taking the acknowledgment of a con- 
veyance of property insured by his company, there 
being no assignment of the policy, and no refer- 
ence to it, is not a waiver of the provision against 
alienation. Lahiff v. Ins. Co., 8.C.N.H. Re- 
porter’s Advance Sheets. 


36. INSURANCE —LIFE—VOLUNTARY EXPOSURE. 

Driving alone on a dark night in what was called a 
net work of railway tracks in a railway station yard 
where there was no roadway for carriages, by 
which the driver was killed by a train coming 
against the vehicle was a ‘‘voluntary exposure to 
unnecessary danger’’ within the meaning of a life 
policy. Neill v. Ins. Co., 8. C. Ont, June 1884. 


37. JURISDICTION—AGENCY AND OFFICE — SUFFI- 

CIENT FOR JURISDICTION. 

The establishing of an agent and an office in one 
county by a partnership existing in another, is 
sufficient to bring the partnership under thejuris- 
diction of a justice of the peace in the county first 
mentioned. Fitzgerald v. Gunmell, 8. C. Iowa, 
July 1884, 20 N. W. Rep. 179. 


38. LEASE—ALTERATION BY TENANT. 

A provision of a lease, authorizing the tenant to alter 
and repair the demised buildings so as to adapt 
them to other business than that for which they 
were originally intended, does not authorize him 
to tear down and destroy such buildings. Daven- 
port v. Magoon, S. UC. Oreg. 3 W.C Rep. 328. 


39. LIEN—STaTUTORY—How Lost. 

A lien under the laws of one State upon a trunk for 
board, is not Jost by sending it to another State, 
by a carrier, under instructions not to deliver it 
until the claim upon it for board was paid. Jac- 
quith v. Am. Ex. Co., S.C. N. H. Reporter’s 
Advance Sheets. 


40. MONEY HAD AND RECEIVED — REVERSAL OF 

JUDGMENT—RECOVERY FROM ATTORNEY. 

Money paid in satisfaction of a judgment, to the at- 
torney of the judgment creditor, cannot, on a re- 
versal of the judgment with an order for restitu- 
tion, be recovered of the attorney in an action at 
law against him by the judgment debter. Wright 
v. Aldrich, 8. C. N. H. Reporter’s Advance 
Sheets. 








QUERIES AND ANSWERS. 





QUERIES. 


22. A sues C on open account in the magistrate’s 
court, and obtains a judgment for $150; C appeals to 
the circuit court, and pending the suit there, A ac- 
knowledges to C’s agent that C does not owe the debt 
and gives C a receipt in full on condition that C will 
pay the costs in the suit. C pays the costs, and at the 





solicitation of A, the clerk dismisses the suit. A’s 
attorney persuades him to reinstate it, and the judge 
permits it. Is this an accord and satisfaction, or is it 
simply an admission that A did notSowe the debt, and 
is valid only to be used in evidence against A, or is it 
anything, and if it is, what is it? E. 





23. Is atrain dispatcher who has supreme control 
over the running of trains, a fellow servant witha 
brakesman who was bound to obey the orders of the 
train dispatcher? G. 





QUERIES ANSWERED. 


Query 14. [19 Cent. L. J. 97.] A devises to 
his daughter B a separate estate in lands. B 
sells the lands and re-invests the proceeds in 
other lands and accepts a deed, containing no 
clause showing a separate estate. Can these lands be 
treated as the separate estate of B? Can B convey 
them without her husband joining her in the deed? 
Is it permissible toshow dehors the deed a separate 
estate? Has the husband a curtesy right in the land? 
Cite authorities. RECTUS. 

Kansas City. 


Answer. 1. Yes. Buck v. Ashbrook, 59 Mo. 200; 
Klenke vy. Koeltze,75 Mo. 236; Sloan v. Torry, 78 Mo. 
623. 2. A wife cannot part with her legal estate in 
lands in Mo, except by deed, in which her husband 
joins, executes and acknowledges, according to the 
requirements of the statute. She may, in equity, 
make a binding contract in regard to lands held for 
her sole and separate use; Huff v. Price, 50 Mo. 228. 

In the case last cited husband and wife brought 
ejectment tq recover lands, the legal estate in which 
was vested in the wife subject tothe husband’s marital 
rights, and which the wife, by her sole contract, had, 
with the knowledge and consent of the husband, 
agreed to sell and convey to defendant. Defendant 
paid part of the purchase money, went into possession 
and made lasting improvements. Court held that 
this contract did not bind the wife because the lands 
were not vested in her for her sole and separate use. 

The implication is that had they been so vested the 
contract would have been binding upon her, and the 
court would have decreed title in defendant. 

In Shroyer v. Nickell, 55 Mo. 267, the case was eject- 
ment by a widow to recover lands held by defendant 
under a defective conveyance made by plaintiff and 
her husband. The defect being a misdescription of 
the property attempted to be conveyed. The title was 
in them as tenants by the entirety. The wife surviv- 
ing her husband, brought suit upon her title as sur- 
vivor. The defense was the deed made by plaintiff 
and her husband, and prayed for reformation. 

The court said, ‘‘*the power of a court of equity of 
reforming instruments has always for its basis the fact 
that the parties thereto are capable of making a valid 
contract.’’? ‘*This capability cannot be, in general, 
affirmed of a married woman. The only exception to 
this rule of incapacity. so far at least as concerns her 
individual rights, is where a femme covert contracts 
with regard to her separate estate; forin respect to 
that, she is held a femme sole by courts of equity. * 

~ i * It follows as an inevitable se- 
quence from these premises, that, aside from the ex- 
ceptional case above noted. a femme covert is utterly 
incapable of binding herself by a contract to convey 
her lands, either at law or in equity, except by com- 
pliance with the prescribed statutory forms. ot oe 

* * * * There was then, inthis case, 
no separate estate possessed by Mrs. Shroyer, as to 
which any attempted contract on her part could s> 
operate as to be the subject of reformation. And as, 
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aside from such separate estate, she could only make a 
valid contract by complying with the requirements of 
the statute * * * * A power of reforma- 
tion does not exist in this case, for the obvious and be- 
fore stated reason, that there is no binding contract 
for the operation of such power.’’ 

The fact in this case is, that the husband joined in 
the conveyance, but I take it that had the lands been 
held by Mrs. Shroyer, as her separate estate, the con- 
veyance would have been reformed and enforced as a 
contract at least, even though her husband had not 
joined; a femme covert is absolutely a femme sole with 
respect to her separate estate, when she is not spec- 
ially restrained, by the instrument under which she 
acts, to some particular mode of disposition. 

‘*The right to enjoy property carries with it, uni- 
versally, as a necessary incident, the right of its free 
disposal. All things then being equal, we shall ex- 
pect to find that married women, when allowed to 
hold estate to their separate use, are permitted to 
sell, convey, give, grant, bargain, or otherwise to 
dispose of it; and further, to incumber it with their 
debts as they please.’’ Schouler on Hus. & Wife, 
sec. 238. 

The jus disponendi is incident to her separate es- 
tate, and follows it by implication. Keinumv. Wei- 
pert, 46 Mo. 532; Shroyer v. Nickell, 55 Mo. 267; Per- 
ry on Trusts (3 ed.) sec. 654; Shouler on Hus. & Wife 
sec- 239; 2 Story’s Eq. Jurisp. p. 844, note 1. Our 
Statute, R. S. sec. 669, has no reference to separate 
estate, and is only substitutionary of the common law 
method of conveying legal estates. Shroyer v. Nick- 
ell, 55 Mo. 267. 

All authorities agree that a femme covert may con- 
tract with reference to her separate estate as a femme 
sole, and her contract will be enforced in equity 
against it; the proceeding being one in rem, not in 
personam. 10 Mo. 757; 23 Mo. 457; 82 Mo. 252; 46 Mo. 
114, 263; 51 Mo. 165; 56 Mo. 115, 196, 347; 63 Mo. 390; 
67 Mo. 596; 77 Mo. 540; Schouler on Hus. & Wife, sec. 
246 et seq. 

If she can convey her separate estate by charging it 
with a debt, e. g., by note, bill of exchange, mort- 
gage, mechanic’s lien, and in fact, by her general en- 
gagements, can she not convey it directly? ‘‘Nemo 
potest facere per obliquum quod non potest faccre per 
directum.”? | 

8. There is no statute in this State creating separate 
estate in a married woman except as to personal prop- 
erty. R.S. sec. 6296. The evidence necessary to es- 
tablish intention to create separate estate must be 
such as will satisfy the statute of frauds. R. S. sec. 
2518. The evidence is not necessarily confined to the 
deed through which she acquires the lands, reference 
may be had to some anterior deed, will, settlement or 
statute which creates the separate estate. Klenke v. 
Koeltze, 75 Mo. 243. Paulv. Leavitt, 53 Mo. 598; 
Schafroth v. Ambs et al 46 Mo. 580; Schouler on Hus. 
& Wife, sec. 192 et seq. 

4, **It is well settled that the husband is entitled to 
curtesy,’’ (the proper conditions being fulfilled) ‘‘in 
all estates of inheritance of which the wife dies 
seized, either at law orin equity * * * * and the 
limitation of such estates to the sole and separate use 
of the wife, will not disbar the husband from curtesy, 
assuch limitation necessarily terminates upon the 
death of the wife.’’ Tremmel v. Kleiboldt, 75 Mo. 
258. ‘‘It seems clear that the husband may be tenant 
by the curtesy, as usual, if ‘not expressly excluded 
from all marital interest.’’ Schouler on Hus. & Wife, 
sec. 196. C. W. FREEMAN. 

Kansas City. 








CORRESPONDENCE. 


Editor Central Law Journal: 

In my article in your number for August 8th (a 
proof of which I-did not have), [am made by a ste- 
nographer’s mistake to say, in the last column, ‘*The 
doctrine ofthe Supreme Court of the United States, 
that it is the office of that court, under the writ of 
habeas corpus, to inquire, not only whether the court 
whose judgment is called in question, had power to 
render some judgment inthe case, but whether ‘ it 
woud be better’ to render the particular judgment 
whieh was rendered,’’ etc. A genius for blunders 
distorted the words ‘‘ it had power,’’ whichI dic- 
tated,into ‘‘it would be better, ’? which occurred in the 
MSS. sent you, and hence in your types. I am some- 
what callous to typographical errors, but I would 
thank you for the opportunity of correcting this, for 
which your printers are not to blame. 

Yours Truly, 


St. Louis, Aug. 18, 1884. SEYMOUR D. THOMPSON. 








LEGAL MISCELLANY. 





SHAKSPEAREAN LAW, 


Clearly Portia’s law was not good law. ‘‘She says: 


**T have spoke thus much 
To mitigate the justice of thy plea; 
Which if thou follow, this strict court of Venice 
Must needs give sentence ’gainst the merchant 
there.’’ 


After this.clear acknowledgment that Shylock was 
entitled to his pound of flesh, was simply exercising 
his legal right, how can she make him liable for mal- 
ice? She says 


**Tarry Jew; 
The law hath yet another hold on you; 
It is enacted in the laws of Venice— 
If it be proved against an alien 
That by direct or indirect attempts 
He seek the life of any citizen 
Then his goods and life are forfeit to the State.’’ 


Now in the case of Heywood v. Tillson, 40 Am Rep. 
p. 278, it is stated that the exercise by one man of a 
legal right cannot be legal wrong to another. Evi- 
dence that an act legal in character is done with in- 
tent toinjure is inadmissible. Motives are not to be 
inquired into. A malicious exercise of aright gives 
no cause of action. Neither motive nor malice can 
make a man liable for doing what he has a right to do. 
There can be no conspiracy to do a lawful act. 

If:Portia had taken the high ground that the orig- 
inal contract was unlawful because it tended to seek 
the life of acitizen she would have been safe. But 
having once admitted that the contract was binding 
she had no right to undertake to punish Shylock for 
appealing to the courts to enforce it. Concluding the 
quibble about shedding a drop of blood in the neces- 
sary execution of a lawful contract to have been as 
good law as the converse once held to be law in Indi- 
ana, that hotel-keepers have the right to sell cigars 
and tobacco on Sunday—because it was necessary for 
the guests to smoke, still, we are compelled to dissent 
from the final judgmentin this celebrated case. 

Evansville, Ind. Cc. D. 
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RECENT LEGAL LITERATURE. 


SEVENTY-EIGHTH MissouRI. Reports of cases 
argued and determined in the Supreme Court of 
the State of Missouri, Thomas K. Skinker 
State Reporter, Vol. 78, Kansas City, Ramsey, 
Millet and Hudson, 1884. , 


About one hundred and fifteen cases are report- 
ed inthis volume. The dissenting opinions are 
very few. All the cases have been published in 
full or abstracted in the Journal. The most notable 
opinion is Judge Sherwood’s ‘‘ Volenti non fit in- 
juria”’ opinion in the rape case of Robinson v- 
Musser. 





NINETEENTH FEDERAL REPORTER. The Federal 
Keporter vol. 19, cases argued and determined 
in the Circuit and District Courts of the United 
States, February, May 1884. Robert Desty Edi- 
tor, Saint Paul, West Publishing Co. 1884. 
About two hundred and seventy cases are re- 

ported in this volume of this excellent series of 

reports. The only notable cases in this volume 
are Robb’s case, Davis v. Duncan, Dillard v. Pat- 
ton, Louisville & N. R. Co. v. R. R. Com. of Ten- 
nessee, ail of which have been published or com- 
mented on in the Journal. There are notes by 

Francis Wharton, LL.D. Adelbert Hamilton, 

B. F. Rex, Ephraim Banning and Robert Desty. 

The mechanical execution, as well as editorial 

management continues to be of first quality. 


~ 





FOURTEENTH BRADWELL. Reports of the deci- 
sions of the Appellate Courts of the State of 
Illinois. By James B. Bradwell, Vol. xiv. 
Containing all the remaining opinions of the 
first district up to, and including a portion of 
those filed on the 20th day of May, 1884, and all 
the remaining opinions of the second and third 
districts, up to June 19, 1884, and all the re- 
maining opinions of the fourth district, up to the 
15th day of July, 1884. Chicago, Chicago Legal 
News Company, 1884. 

The act ereating the Appellate Courts of Ilinois 
requires those courts to write opinions only in 
cases where the judgments or decrees of the court 
below are reversed and the causes remanded. 
This accounts for the opinions in this volume be- 
ing with a few exceptions, in cases where fhe 
judgments were reversed by the appellate courts. 
See Hurd’s Revised Statutes, 1883, page 341. 
One hundred and three cases are reported in this 
volume, averaging five pages in length. These 
are excellent reports, the facts being well stated, 
and the briefs of counsel well abstracted. An in- 
teresting ‘‘cow case’’ is to be found in this vol- 
ume. Appellant was to sell appellee a cow, at so 
much per pound live weight. She was picked 
out from among others in the pasture, and was to 
be weighed on the latter’s farm—and it appeared 
to be the intention that she should be paid for 
when taken away. The next day appellee’s 
agents came for the cow and put appellee’s ropes 
on her, but the cow broke loose from them and 
ran into a neighbor’s field, where she was pursued 





by appellee’s agents and appellant. Appellant 
caught and tied her to some willows, where ap- 
pellee’s agents agreed to come and kill her. They 
did not come until Sunday morning, when, it is 
claimed, they agreed to come and kill her and 
give so much per pound dressed meat. When 
they went to look for the cow, the ‘poor thing” 
was in ‘‘eternal sleep.” Held that if the cow was 
accepted by appellee where tied, the delivery was 
was complete, and the loss resulting from the 
death of the cow would fall on appellee, no mat- 
ter whether the price was agreed on, if it was, on 
Sunday, before they went to look at the cow, 
where she had been left tied, would not change 
the status of the parties. Riley v. DuBois, p. 286. 
Another case of interest is Scroggin v. Brown, p. 


338, where the brief of counsel was ordered 
stricken from the files by reason of i's 
clear violation of the ordinary and _ well 


known rules ef professional propriety, with 
leave to file one couched in decorous lan- 
guage, and respectful in its terms to the judge 
who tried the case, the attorneys*and all other 
persons mentioned therein. The brief said that an 
instruction clearly showed ‘‘that the court as well 
as counsel were trying to beat somebody regard- 
less of the law.”’ In another place, the over-zeal- 
ous attorney said, ‘‘Evidently the instruction 
given by the court does not properly state the law 
and we do not believe that it was intended to state 
the law correctly,’’ for if it had, the defendant’s 
“trumped-up defence would have been shut off, 
and taken from the consideration of the jury.” 
This seems a most aggravated case of contempt 
of the lower court, and should have been punished 
as such. One who sends a telegram is not liable 
in a suit for damages for neglecting to send the 
message, to have it objected that he himself could 
have prevented the loss by delivering the message 
sooner. Thatis of no concern tothe company. 
A man may do his business as he pleases, so long 
as he violates no duty to others, Pope v. W. U. 
Tel. Co. p. 531. It was also held that where the 
sender instructed the employee of the telegraph 
company as to the importance of the telegram, 
that it bound the company for any loss arising 
from its neglect, though the message did not dis- 
close such importance. Suppose the message had 
been sent, and its delivery neglected, would this 
notice have been sufficient? In Texas the Supreme 
Court lately held that while a railroad company is 
bound by the acceptance by the baggage-master 
of merchandise as baggage, it did not bind the 
station agent at the other end of the route, and 
therefore, did not bind the railroad company. Can 
any one see any anology? The warning may 
show the consequence of neglect to send, but does it 
serve as notice of the importance of delivery? Can 
the employee, whois employed tosend messages, 
bind his master by the receipt of notice of the im- 
portance of delivery of a message which is seem- 
ingly of little importance? Ofcourse the recent 
case of Daugherty v. Tel. Co., S. C. Ala., holding 
a telegraph company liable in all events dispenses 
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with the necessity of solution of this question ; but 
unfortunately, other courts do not agree with that 
of Alabama. 








LEGAL EXTRACTS. 





LAWYERS AS SPEAKERS. 


We do not refer to the profession from an oratorical 
view or standpvint, but in connection with the Speak- 
ership of the National House of Representatives. It 
appears that up to the present time twenty-nine per- 
sons have filled that position, and out of that number 
eighteen were lawyers—a very handsome majority. 
From the nature of things the profession will always 
maintain its supremacy and be able to produce a lar- 
ger number of aspirants fitted for that office than 
probably all other classes combined. Of the other 
eleven who have occupied the position of Speaker, six 
were politicians, two were journalists, onea doctor, 
one a merchant and one a minister.—American Law 
Record. 


JUDICIAL CAPACITY. 


It isa common thing for the remark to be made 
about a deceased judge, ‘‘He was nota great law- 
yer.’’ The critic then proceeds to allude to the strong 
common sense or other qualification which to some 
minds compensates for the absence of legal knowledge 
in ajudge. The fact is undoubted that with the aboli- 
tion of what is called technicality, but what may be 
more properly termed a strict adherence to rules of 
law and procedure, learning has declined. It is a de- 
lightful thing for a flabby intellect to be able to**brush 
aside’’ technicalities, and decide cases by the pure 
light of reason and common sense. A vast amount of 
thought is spared, research, or its equivalent know]l- 
edge, is dispensed with; but the result is too apt to be 
uncertainty and diversity in decision. This is sup- 
posed to be one of the reason why the Law Reports 
are giving up reporting decisions except in the Court 
of Appeal and the House of Lords.—Law Times. 








DUTIES TO CHILDREN WHEN TRESPASSERS. 


In Branson’s Adm’r v. Labrot, Ky. Ct. App. Mch. 
18, 1884, 29 Alb. L. J. 408, appellee owning an un- 
fenced lot opening on a public street, on which lot 
children had been accustomed for years to play, piled 
up thereon a number of heavy timbers so carelessly 
that one of them fell on appellant’s child and killed 
him instantly. Held, appellees were liable for will- 
ful negligence under the statute. The court say: 
**Counsel for appellee refers us to the following rule, 
laid down in the case of Hargraves v. Deacon, 25 
Mich. 1: ‘*The owner of private grounds is under no 
obligation to keep them in a safe condition for the 
benefit of trespassers, idlers, bare licensees or others 
who may come upon them, not by invitation, express 
or implied, but for pleasure or to gratify their curios- 
ity, however innocent or jaudable their purpose may 
be.’’ If this ruleis to be interpreted so as to relieve 
the owner of private grounds from all or even reason- 
able care for the safety of those who without his in- 
vitation may come upon them, itis not a reasonable 
or humane rule, for the owner has no right to wanton- 
ly injure even an actual trespasser. It however has 
no application to this case, for the lot upon which the 
lumber pile was placed had been for many years, by 
license of the owner, used as a passway by the public 
and a playground by children, and even if, appellees 





were lawfully in possession of the entire lot, still the 
transfer of that possession by the owner to him did 
not necessarily operate as a revocation of the license, 
or make those going on it, without notice of such re- 
vocation, ever technical trespassers, especially as the 
lot continued uninclosed. * * * * * It is a rea- 
sonable and necessary rule that a higher degree of caer 
should be exercised toward a child incapable of using 
discretion commensurate with the perils of his situa- 
tion than one of mature age and capacity. Hence, 
conduct which toward the general public might be up 
to the standard of due care may be gross or willful 
negligence when considered in reference to children 
of tender age and immature experience. While, 
therefore, the owner of land is not bound to provide 
against remote and improbable injuries to cnildren 
trespassing thereon, there isa class of cases which 
hold owners liable for injuries to children, although 
trespassing at the time, when, from the peculiar na- 
ture and open and exposed position of the dangerous 
defect or agent, the owner should reasonably antici- 
pate such an injury to flow therefrom as actually hap- 
pened. In such case the question of negligence is for 
the jury. 1Thomp. Negl. 304-5, and numerous au- 
thorities cited; Mullaney v. Spence, 15 Abb. Pr. (N. 
S.) 819, Keffe v. Milwaukee R. Co., 21 Minn. 207; and 
Koons v. St Louis R. Co., 65 Mo. 592; Whirley v. 
Whitman, 1 Head, 610.’’— Weekly Law Bulletin. 








NOTES. 





Some little while after the war a citizen of Georgia 
was indicted for hog stealing. The following was the 
verdict of the jury: ‘‘Owing to the demoralization of 
the times and the scarcity of provisions, we the jury 
find the defendant not guilty.’’ 


During the recent political disturbances in Dublin, 
a‘ ‘rising’’ but still athletic ‘*junior,’’ who had hero- 
ically voluntered asa special constable, received a 
black eye and a broken nose in the discharge of his 
duty. Next day,in moving for the production of certain 
documents before a reluctant and rather argumenta- 
tive judge of the Queen’s Bench Division, he indig - 
nantly exclaimed, *‘But, my lord, the plaintiff’s re- 
fusal to produce these documents has hitherto kept 
me entirely in the dark. I have been fighting with 
mere shadows, my lord.’’—‘*Shadows, sir!”? impa- 
tiently growled his lordship; ‘‘they seem to have been 
extremely substantial shadows, sir!’’—Pump Court. 


— A young woman from the country was suing 
her ex-sweetheart for breach of promise, and the 
lawyers were, as usual, making all sorts of inquisi- 
tive interrogatories. ‘‘You say,’’ remarked one, 
**that the defendant frequently sat very close to 
you?,’ ‘*Yes sir,’’ was the reply, with a hectic flush. 
**How close?’’ ‘*Close enough. so’s one cheer was 
all the settin’ room we needed.’’ ‘**And you say he 
put his arm around you?’’ ‘‘No, I didn’t.’’ **‘What 
did you say, then?’? ‘*I said he put both arms 
around me.” ‘*‘Then what?’ ‘*He hugged me.” 
‘*Very hard?’? ‘*Yes he did. So durn hard that I 
come purty near hollerin’ right out.”? ‘*‘Why didn’t 
you ’holler?’’’ ‘*Cause.’’ ‘*That’s no reason. Be 
explicit, please. Because what?’’ ‘* Cause, I was 
afeerd he’d stop.’’ ‘The court fell off the bench and 
had to be carried out and put under the hydrant for 
purpose of resuscitation. 





